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AN oversight in our last number is readily acknowledged. 
It was there suggested that assumpsit had never been main- 
tained in Westminster Hall for misperformance of a gratu- 
itous undertaking, but that all the English decisions on this 
point were made in actions ez delicto. It is found, how- 
ever, that in 1824, the exchequer chamber decided ‘ that as- 


1 Whitehead ». Greetham, M’Cleland & Younge, 205; 2 Bing. 464 ; 10 
Moore, 183. See also Doorman v. Jenkins, 2 Adolph. & Ellis, 256, where a 
bailee of money was held liable, in assumpsit, for gross negligence in losing 
it. This seems to have been regarded as a case of misperformance. It was 
also stated in our last number, that perhaps Wheatly v. Low (Cro. Jac. 668, 
Palmer, 231) was the only case in which the action of assumpsit had been 
sustained for non-performance of the terms of a gratuitous bailment, as such, 
The court of exchequer, in 1836, felt “pressed by the authority of Wheatly 
v. Low” and thought “ it advisable that the rolls should be searched for the 
purpose of ascertaining in what manner the consideration and the promise are 
there laid.” As the case was compromised, no such search was made. 2 
Meeson & Welsby, 143, Shillibeer v. Glyn. It is perhaps worthy of notice 
that C. J. Ley, according to Palmer's report of Wheatly v. Low, said that not 
guilty was the plea that should have been made in that case. 
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sumpsit was maintainable for such cause, and that the de- 
livery of money to be safely invested was a sufficient con- 
sideration to charge the receiver as for a breach of contract 
in not investing it safely. ‘The counsel for the defendant 
(the present lord chief justice of the common pleas) assert- 
ed, in his argument, that all the preceding decisions were 
made in actions on the case. 


EXECUTED CONSIDERATION. 


There is, perhaps, no point of law, which intelligent stu- 
dents more universally regard as arbitrary and unreason- 
able, as they find it announced in the books, than the matter 
of executed consideration. It is asserted, as if it were ele- 
mentary doctrine, that if the consideration be wholly exe- 
cuted and past, and do not go along with the contract, it 
will not support a promise, unless the consideration were 
executed at the request of the promisor: Aliter, of a con- 
sideration executed in part only.’ The reason of this rule 
is seldom set forth with the proper clearness. The sugges- 
tion in a note, in our last number, as to the positions laid 
down by certain writers in reference to pleading and the 
forms of action, as if they were the abstract doctrines of the 
law, is specially applicable to this point. And in the outset 
it may be well to say that the doctrine before us is merely 
a rule of pleading, and is susceptible of an exposition which 
will show that it is reasonable, and that it is also a neces- 
sary part of the system of enforcing and defending the 
rights of parties in the action of assumpsit. 

In the case of Hunt v. Bate* the declaration averred that 
the defendant promised to save the plaintiff harmless, in 
consideration that he had become bail for the defendant’s 


1 Dr. & Stud. 181; 1 Rol. Ab. 11; Bac. Ab. Assumpsit, D ; 7 Cow. 360; 1 
Taylor, 63; 1 McCord, 515; 1 Pow. Con. 348, et seg.; 1 Lil. Ab. 299; 1 Dane’s 
Ab. 119; 4 Vern. 144; 1 Selw. N. P. 48, Ist ed. 

? Dyer, 272, a. 
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servant. Judgment was arrested. So where the declaration 
alleged that the defendant promised to pay the plaintiff five 
pounds, in consideration that the plaintiff had delivered to 
him twenty sheep.’ So of a promise by a lessor to give a new 
lease, in consideration that the lessee had incurred expense 
in defending his title under the old lease.* So of a promise 
to loan the plaintiff ten pounds upon request, in considera- 
tion that the plaintiff Aad formerly loaned the same sum to 
the defendant.’ So of a promise to repay sixty pounds, in 
consideration that the plaintiff had before paid that sum to 
the defendant’s creditor in satisfaction of the debt. So of 
promises in consideration that the plaintiff had sold and de- 
livered goods, lent money, &c. to the defendant, or had done 
work for him, or had sold and conveyed a farm to him.° 
All these were cases within the first part of the rule above 
mentioned—that is, cases where the consideration was 
wholly executed and past, and not at the request of the 
promisor. 

If, however, the consideration be executed at the pro- 
misor’s request, it is sufficient to support a promise. This 
was suggested as the remedy which would have cured the 
defect in the case of Hunt v. Bate, above cited from Dyer, 
272, a; and in the next page of that book an anonymous 
case is reported, in which a promise to pay £20 ‘in con- 
sideration that the plaintiff, at the special instance of the 
defendant, had taken to wife the cousin of the defendant,” 
was enforced at law, ‘‘ although the marriage was executed 
and past before the undertaking and promise.” These cases 


1 Cro. Eliz. 442, Jeremy v. Goochman. 


Moore, 220, Moore v. Williams. 

3 Moore, 643, Dogget v. Vowell. 

4 Cro. Eliz. 741, Barker v. Halifax. 

5 Oliverson v. Wood, 3 Lev. 366; Hayes v. Warren, 2 Barnardiston B. R. 
141; 8. C. 2 Stra. 933; 7 Johns. 87, Comstock v. Smith ; 6 Wend. 649, Parker 
v. Crane ; 1 Wend. 492, Leland v. Douglass; 8, P. Baleom v. Craggin, 5 
Pick. 295 ; Stanhop’s case, — 65. 
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were determined in 10 Eliz. Seventeen years afterwards 
(27 Eliz.) the question arose in the very case of becoming 
bail for a third person at the defendant’s request, and was 
decided for the plaintiff." ‘‘The request” said Periam, J. 
‘is a great matter in the case.”’* Afterwards, it was settled 
by numerous decisions, that in all other cases, where the 
consideration was executed and past at the time of the 
promise,—if it were executed (that is, if the service, &c. 
were rendered) at the promisor’s request, it was sufficient 
to support the promise and maintain the action.’ 

There seems not to be much of good sense or of equity, 
in the abstract doctrine that an executed consideration will 
not support a promise. Wilmot, J.‘ says ‘many of the 
old cases are strange and absurd; so also are some of the 
modern ones, particularly that of Hayes v. Warren.” He 
also says that the doctrine ‘“‘ has been melting down into 
common sense, of late times.” The case of Hayes v. 
Warren is questioned also by Mr. Lawes.’ Rush, presi- 
dent of the court of common pleas in Pennsylvania, says, 
that according to “the liberal ideas that actuate modern 
courts,’’ though the service has been rendered prior to the 
promise, yet if the party be under either a legal or moral 
obligation to pay, the promise will bind him.’ It will be 
found, however, upon an examination of the history of the 
doctrine in question, that there has been no relaxation of it; 


1 Godb. 31, Sydenham & Worlington’s case; S. C. Cro. Eliz. 42; 2 Leon. 
224. 
2 Godb. 32. 

3 Style, 465, Hardres v. Prowd; 1 Brownl. 7, Lampleigh v. Braithwaie ; 
8. C. Moore, 866; Hob. 105; Cro. Jac. 18, Bosden v. Thinn; S. C. Yelv. 40; 
Cro. Car. 408, Townsend v. Hunt. The case of Sandhill v. Jenny, cited in 
Dyer, 272, b. in marg. cannot be regarded as law: and the case in Ow. 144, 
and Cro. Eliz. 885, is either misreported or was wrongly decided. Probably 
the decision was as Moore reports it (Moore 643), and as it has been already 
cited from him. 

4 3 Bur. 1671, 1672. 

5 Lawes Pl. in Assump. 435. 

6 2 Binn. 592, Greeves v. McAllister. 
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and that the case of Hayes v. Warren stands on precisely 
the same grounds as the other cases, and could not have 
been decided differently without violating long established 
principles.’ “ Modern courts” would allow the plaintiff in 
such a case, to amend his declaration. Further than this, 
their ‘liberal ideas”? would not extend.’ 

It is one of the elementary principles of pleading, in the 
action of assumpsit, that the declaration must state a valid 
consideration for the promise which the plaintiff seeks to 
enforce. 

In most of the cases that have been cited, the plaintiff 
failed by reason of his bad pleading. His real case was 
meritorious and legal, but the cause stated in his declaration 
was without consideration. In Hunt v. Bate, there was in 
fact no consideration which the law regards. The plaintiff's 
becoming bail was a transaction inéer alios, neither beneficial 
to the defendant nor inconvenient to the plaintiff, a¢ the in- 
stance of the defendant. According to a rule, noticed in our 
fourth number, there was, therefore, nothing to support the 
promise. Indeed, the court, that decided the case, say 

1 This was an action for work and labor done by the plaintiff for the de- 
fendant, in consideration whereof the plaintiff promised to pay—there being 


no averment that the work was done at the plaintiff's request. The defend- 
ant was defaulted, and judgment was arrested, on his motion. 

2 “It is scarcely possible to make any secondary rule of law, but it shall 
fail in some particular case ; whence springeth this often-used assertion— 
non est regula quin fallat. And therefore the ordainers and interpreters of 
law respect rather those things which may often happen, and not every par- 
ticular circumstance, for the which, though they would, they should not be 
able, by any positive law, to make provision.’’—“ Wherefore, as all men en- 
dued with the right use of reason, and conversant in the knowledge of any 
law, must of necessity confess, every law doth stand upon permanent rules, 
as of iron not to be bent or broken upon this or that occasion, or to be in- 
fringed upon this or that occurrence ; for else there need no court of law, but 
all should be one with the court of conscience, and have their proceedings 
framed according to the arbitrary conceit of the judge.” Doddridge’s Eng: 
lish Lawyer, A. D. 1631 
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“there is mo consideration wherefore the defendant should 
be charged for the debt of his servant, for he did never 
make request,’ &c. The case was decided, not on the 
ground of an executed consideration, but of no consider- 
ation. 

The other cases that have been cited rest, in truth, on the 
same ground. Some of the earliest of them were decided 
on the authority of Hunt v. Bate, and on the notion, not at 
all explained, of an executed consideration. But if such 
consideration were bad in itself, how could it be made good 
by a previous request ? 

Cases mentioned in our last number have settled the doc- 
trine that a voluntary courtesy, or mere gratuitous service, 
is not a consideration that will support an implied promise. 
The law is the same, in many instances at least, in case of 
an express promise.’ 

The true and the only satisfactory reason for regarding 
as void a promise on an executed consideration, when there 
Was no previous request, is this—that it does not appear 
that there was any legal consideration for such promise. 
The consideration may have been a gratuitous service or 
voluntary courtesy. In declaring on a promise made upon 
such consideration, no valid consideration is stated, unless 
a previous request is alleged. But if the consideration is 
executed at the request of the promisor, the promise ‘‘is 
coupled to the consideration by the request,’ and is not 
merely a naked promise. The previous request is a suffi- 
cient consideration for the subsequent promise; the plaintiff 
has incurred a loss, damage, or inconvenience, at the in- 
stance of the defendant—which, as has been before seen, is 
(with reference to the rules of pleading) one of the requi- 
sites of a consideration for a promise.*. The settled forms 

1 3 Pick. 207; 7 Connect. 51; 4 Munf. 473. 


* Lawes Pl. in Assump. 63; 1 Saund. 264, note; Hob. 106; 1 Blackford, 
247. 
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of pleading in assumpsit require, for this reason, that a 
declaration on a promise made upon a consideration wholly 
executed and past should allege that the debt was incurred, 
the service rendered, &c. at the defendant’s request. A 
count for money had and received, and a count on an in- 
simul computassent, are exceptions to this rule.' 

The ground of this doctrine of executed consideration, as 
stated in Bacon’s Abridgment, and elsewhere, is this—“ it 
is not reasonable that one man should do another a kind- 
ness, and then charge him with a recompense: This would 
be obliging him whether he would or not, and bringing him 
under an obligation without his concurrence.”* This is a 
very satisfactory reason for not charging a party on an im- 
plied promise, in most cases of this kind; but it does not 
seem, at first sight, to reach the case of an express promise 
recognizing the services and their value to the promisor— 
nor those cases where there is a legal and moral duty ante- 
cedent and paramount to the will of the party, from which 
the law raises a promise even against his protestations. 
The form of declaring is, however, the same, whether an 
express or an implied promise is relied on; and it will 
presently be seen, that a previous request may be in- 
plied or inferred from circumstances, as well as a subse- 
quent promise. ‘There are cases in which an express re- 
quest is necessary to support the action, as there are cases 
in which an express promise must be shown. But as the 
summary forms of declaring in general assumpsit are the 
same in all cases, and as it does not necessarily appear, on 
the face of the declaration, that a promise on an executed 
and past consideration is legally binding, without a previous 


11 Chit. Pl. (2d ed.) 297; 2 Chit. Pl.5; Lawes Pl. in Assump. 435; 1 
Saund. 264, note. 

* Bac. Ab. Assumpsit, D.; 1 Saund. 264, note ; 1 Caines, 585; 1 Leigh’s 
Nisi Prius, 36. 
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request, such declarations are held to be ill.’ In declaring 
on a contract upon an executory consideration, it is not 
necessary to allege it to have been at the defendant’s re- 
quest ; because, in all cases where a request is necessary, it 
is necessarily implied: As if A promise B to pay him $1000 
if he will build a house, the promise implies that A request- 
ed B to build it—et sic de similibus.’ 

In Hicks v. Burhans’? it is said, that ‘‘ if a promise found- 
ed on a past consideration be not laid to have been on re- 
quest, a request may be implied.” And in Comstock v. 
Smith,‘ it is said that it does not seem requisite, in every 
case of executed consideration, to lay a request in the declar- 
ation. The same remark is repeated in Doty v. Wilson.° 
These, however, are obiter dicta, and are questioned in the 
notes to the second editions of 1 Caines 585, and 7 Johns. 
88. 

It is laid down expressly by serjeant Williams® that a 
request must be averred. It is strongly implied in what is 
said by Kent, J., 1 Caines, 585, and is regarded as essential 
by the authors of the able note in 3 Bos. & Pul. 249, and in 
1 Morgan’s Vade Mecum, 107, 122. Besides, the forms of 
pleading (which Buller, J., says’ are evidence of what the 
law is) contain this allegation.* 

In Church v. Church, cited in 'T. Ray. 260, and in Frank- 
lin v. Bradell, Hut. 84, and perhaps one or two other ancient 
cases, this allegation was not deemed indispensable after 
verdict; and it was intimated by the court, in Hayes v. 

1 See Stokes v. Lewis, 1 D. & E. 20; Naish v. Tatlock, 2 H. B. 322; 3 
Woodeson, 142, 143. 

2 Lawes Pl. in Assump. 63. See the different forms of declaring, in general 
and special assumpsit, stated by Mr. Lawes in his PI. in Assump. 1. 2. 

2 10 Johns. 243. 4 7 Johns. 88. 

5 14 Johns. 382. 

® 1 Sannd. 264, note. See also 1 Greenleaf, 123; 6 Wend. 649. 

73D. & E. 161. 

® The first seventy pages of 2 Chitty’s Pleading. 
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Warren,’ which has already been referred to, that a verdict 
might have cured the defect in that case.* It is however to 
be noticed, that in several of the earliest cases on this sub- 
ject, the objection was raised after verdict, and was sus- 
tained.* There are cases in which it has been held that if 
the plaintiff declare that the defendant, being indebted to 
the plaintiff (for goods delivered, &c.) in consideration thereof 
promised, &c., it is sufficient, without alleging a request of 
the defendant; on the ground that the “ being indebted” 
implies that the consideration was executed at the request 
of the defendant; or that the consideration is a continuing 
one, and not wholly executed and past.4. Mr. Lawes ® thinks 
that the present summary form of declaring, in most of the 
counts in indebitatus assumpsit, necessarily implies a re- 
quest, or an assent to the debt contracted ; and that as the 
old cases were decided before this form was adopted, they 
did not warrant the decision in Hayes v. Warren where the 
declaration was in the modern form. Still he asserts, on the 
preceding page, that ‘it is usual and proper in indebitatus 
assumpsit to state the cause of the debt as having taken 
place at the special instance and request of the defendant.” 
And in page 62, the same author asserts the necessity of 
alleging a request, and gives the reason already stated, viz. : 
otherwise ‘‘xon constat that it was not done of the plain- 
tiffs own accord, and without the defendant’s order or de- 
sire, in which case it is no good consideration for a subse- 
quent promise.” 

The law is probably thus—the allegation of ‘ being 
indebted” is substantially good, without stating a request, 

1 2 Stra. 933. 

2 In Pennsylvania, a verdict is held to cure this defect. 9S, & R. 434, 
Stoever v. Stoever. 

3 Dyer, 272; Cro. Eliz. 442. 741. 

41 Rol. Rep. 413, Hodge v. Vavisor; S. C. 3 Bulst. 222; Lawes Pl. in 


Assump. 438. 443; 1 Rol. Ab. 12, pl. 16, Barton v. Shirley. 
5 Pl. in Assump. 436. 
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but not technically and formally correct—there being no 
debt, by legal intendment, unless for something done by re- 
quest. In acount for goods sold and delivered, or for money 
lent, it might perhaps be said that a sale or a loan necessa- 
rily imports a request; but the precedents all contain an 
averment of it.'| In acount on an insimul computassent, 
the promise is alleged to be in consideration of being found 
in arrear and indebted upon an accounting with the plaintiff 
of and concerning moneys before owing and due, and in 
arrear and unpaid.’ ‘‘'l'he stating of an account is regard- 
ed as a consideration for the promise, and is in the nature 


of a new promise.” ® 


There is a practice in Massachusetts, 
and probably in some of the adjoining states, of declaring, 
in indebitatus assumpsit, that the defendant, being indebted, 
&c. according to the account annexed to the writ, in consid- 
eration thereof, promised, &c.—no request being alleged.‘ 
This, though sanctioned by long use, is a slovenly prac- 
tice.® 

Though, for the reasons already given, a request must be 
averred, in declaring on a promise upon an executed con- 
sideration, or some terms used which are of equivalent 
legal import ; yet in many cases it is not necessary to prove 
an express request. A request is frequently implied from 


the circumstances of the transaction. Where the party 


1 Stephen on Pl. 47; 1 Lil. Ent. 29, 30. See 2 D. & E. 30, Emery v. Fell, 
opinion of Buller J. In Barton v. Shirley, 1 Rol. Ab. 12, pl. 16, a count for 
money lent and accommodated was supported, though no request was alleged. 
The form was—“ being indebted,” &c. 2 Chit. Pl. 16. 

2 2 Chit. Pl. 44. 

3 By Spencer, J.,1 Johns, 36. See also 1 D. & E. 42, by Buller, J.; 7 
Greenleaf, 121; 2 Stark. Ev. 123; Regula Placitandi, 11, 12. See 2 Con- 
nect. 415, 416. 

4 13 Mass. Rep. 284, Rider v. Robbins. 

5 In Sheffield v. Rise, Moore, 367, “in consideration that the plaintiff had 
submitted to the arbitrament of J. S. the defendant ad tunc et ibidem assump- 
sit’’ was held a good declaration, on demurrer, as the words must be under 
stood to allege a promise at the time of the submission. 
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derives a benefit from the consideration, it is often tanta- 
mount to a request; and a jury will infer one, for the pur- 
pose of enforcing a meritorious legal claim.’ The same 
doctrine is applied in cases of mere legal duty which the law 
enforces through the medium of a suit on an alleged prom- 
ise, without regard to the will of the party—as for the sup- 
port of a wife wrongfully discarded by a husband, &c. A 
previous request (as well as a promise) is here inferred by 
a jury, directly contrary to the fact, on the ground of legal 
obligation only. The case of Jenkins v. Tucker* was de- 
cided on this ground, where the expenses of the funeral of 
the defendant’s wife, incurred and paid by her father, were 
recovered of the defendant, who was out of the country at 
the time of her death.* So of the case of Tugwell v. Hey- 
man,* where executors, who neglected to give orders for the 
funeral of the testator, were held liable to the person who 
furnished it. 

In a majority of the cases where the plaintiff has failed 
for want of an averment of previous request, the jury, under 
the direction of the court, would have inferred a request, 
from the circumstances of the case, if it had been alleged in 
the declaration. In some of these cases, they found a ver- 
dict for the plaintiff, though no request was alleged. 

The whole amount, then, of this doctrine of executed 
consideration is simply this—that one man cannot make 
another his debtor without his assent, expressly given or 
implied by law; and that the forms of pleading are such, 
that the mere statement of a promise on such a considera- 
tion does not show, that there is any consideration for it 


except a voluntary courtesy, which will not uphold an 
assum psit. 


' 1 Saund. 264, note ; Chit. Con. 15; 14 Johns. 192, Oatfield ». Waring; 4 
East, 83; 3 Bos. & Pul. 612. 

21H. B. 90. 

3 See also Dyer, 272. b. in marg. note b. 

4 3 Campb. 298. See also 10 Pick. 156. 
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If a consideration be ‘‘ executed in part only,” it will sup- 
porta promise. Modern writers call this a “ continuing con- 
sideration.”” The case of Cotton v. Wescott’ may be taken 
to illustrate this doctrine. The plaintiff declared that the de- 
fendant married a maid who sojourned in the plaintiffs house, 
and ‘‘ did then desire the plaintiff that his wife might still 
continue in the house a year longer, to which the plaintiff 
agreed ; and afterwards, about the middle of the year, the 
defendant promised, in consideration that the plaintiff would 
suffer the wife to continue in the house for the whole of the 
year, he would pay the plaintiff for the whole year, as well 
the past as the future.”’ This, as alleged in pleading, is a 
clear case of an executory consideration. And if it had 
been an executed one, a previous request is alleged. But if 
it had been alleged that the defendant, in consideration that 
the plaintiff had permitted the wife to be in his house for 
six months, promised to pay therefor and for her subsequent 
residence there for six subsequent months, at the defendant’s 
request, a good consideration would have appeared, viz. : 
one executed in part only, though that part was not at the 
request of the defendant. 

In Pearle v. Unger * the plaintiff declared that the defend- 
ant, in consideration that the plaintiff had occupied his land, 
and paid him rent while he occupied it, promised to save 
the plaintiff harmless during the term, as well for the years 
past as to come, and alleged a distress of his cattle before 
the promise. ‘The defendant was held liable, on the ground 
that as the defendant had paid and was to pay rent, there 
was a good consideration for the promise. Anderson, J. 
says* that although where the contract is determined, a 

13 Bulst. 187; 1 Rol. Rep. 381.8 C. See also 3 Woodeson, 144; Clayt. 
43, Merriwether’s case ; 1 Lil. Ab. 114. 


2 Cro. Eliz. 94; 1 Leon. 102. S.C. See also 2 Bulst. 73, Jones v. Clarke. 
3 Godb. 31. 
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promise is void, yet it is “otherwise upon a consideration 
of marriage, for that is always a present consideration, and 
always a consideration, because the party is always mar- 
ried.”” Walmsley, J. says’ ‘‘ an assumpsit, in consideration 
that you had married my daughter, to give unto you £40 
was good ; for the affection and consideration always con- 
tinue.”’ These are dicta only; but the case of Marsh v. 
Kavenford* was adjudged on the same principle. 

There are cases, upon consideration executed in part only, 
that are not very intelligible. The doctrine seems sometimes 
to have been misapplied, or at least greatly strained, for the 
purpose of maintaining an apparently meritorious action. 
It is not possible to ascertain, in every instance, what form 
of declaration was adopted. In some cases, the consider- 
ation seems to have been stated as wholly executed, but it 
further appeared, from the facts alleged, or from necessary 
inference from them, that the whole benefit of the contract 
had not been enjoyed by the promisor, which circumstance 
was regarded as sufficient to take the case out of the rule 
applied to considerations wholly executed and past. In the 
summary form of declaring in indebitatus assumpsit, in use 
at this day, such cases cannot arise. The record would not 
furnish the court with the means of ascertaining that the 
consideration was executed in part only. A special declara- 
tion would be necessary, in order to enforce a promise in 
such case.’ 


1 Cro. Eliz. 741. 
2? Cro. Eliz. 59; 2 Leon. 111. S.C. See also 3 Salk. 96. 
3 See cases on this point, collected in Com. Dig. Assumpsit, B. 12; Bac. Ab. 


_Assumpsit, D.; 1 Pow. Con. 349, et seg. Chit. Con. 16 ; Cro. Eliz. 138, Warcop 


v. Morse. It may be worthy of notice, that chief baron Comyns, in his Di- 
gest, (ubi sup.), has placed under the head of “ Consideration executed in 
part,” not only the class of cases above noticed, but also those in which the 
consideration is alleged to be that the promisor had accounted and was found 
in arrear. The cases in which the consideration is the “ being indebted,’’ 
would seem, on the same principle, to fall into this class; and accordingly 
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As the distinction between executed and executory con- 
siderations is a matter of pleading, and respects only the 
modes of averment in a declaration, the rule seems to be 
this, viz. : if the consideration appears on the declaration to 
be a continuing consideration, it is substantially good, 
though a request of the party be not alleged; but if the 
consideration appears to be wholly executed and past (that 
is, if there is no continuing consideration, nor averment that 
the party is at present indebted) an averment of a request 
is indispensable ; and if the consideration is executory, re- 
quest and performance must both be alleged. 

This, however, more properly belongs to the subject of 
pleading, and has been noticed here only for the purpose of 
explaining the doctrine of executed consideration. 

As there will probably be no occasion to advert hereafter 
to the fictions adopted in setting forth the plaintiff’s claim in 
declarations in the action of assumpsit, it may not be amiss 
to present, in this place, a succinct view of those fictions, 
and of the reasons on which they are founded. 

The usual action on a simple contract, in old times, was 
debt. ‘The declaration, in that action, averred in substance 
that the defendant owed the plaintiff and thereupon an 
action had accrued, &c. No promise was alleged; for no 
promise was necessary. But the defendant was allowed 
to wage his law. ‘To avoid this wager of law, a new form 
of action was devised, to wit, the action of assumpsit, in 
which a promise of the defendant was alleged, and was 
indispensable. A declaration, which did not aver such 


Mr. Comyn, and Mr. Chitty, junior, place the case of Hodge v. Vavisor (above 
cited) under this head, 1 Com. Con. 25; Chit. Con. 17. It is not easy, perhaps, 
to understand the reason of chief baron Comyns’s arrangement, unless by “ in 
part’’ he meant cases where the original consideration was executed, but 
there is a still continuing consideration for a promise, and so not wholly exe- 
cuted, in the sense generally attached to the words functus officio. In the 
present state of the law, this arrangement seems not to be accurate. 
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promise, was insufficient even after verdict ; and the law is 
the same at this day. The promise declared on is always 
taken to be express. In pleading, there is no such thing as 
an implied promise. But as no new rule of evidence was 
required, in order to support the new action of assumpsit— 
it being necessary only to prove a debt, as was necessary 
when the action was debt—the fictitious doctrine of an 
implied promise was introduced ; and for the sake of legal 
conformity, it was held, when the defendant’s legal liability 
was proved, that the law presumed that he had promised 
to do what the law made him liable to do. 

As no gratuitous promise binds the promisor—a consider- 
ation being necessary to the validity of a simple contract— 
and as a promise on an executed consideration does not show 
that it was not gratuitous, unless it be averred to have been 
executed at the request of the promisor; it has always been 
held necessary to allege such request in the declaration. 
But here again no new rule of evidence was required in 
order to support the action. The defendant’s request was 
therefore held to be implied in those cases where he was 
legally liable to the plaintiff as he would have been in the 
action of debt. 

A single example will fully illustrate these two fictions. 
A husband is bound by law to support his wife; and if he 
wrongfully discard her, any person may furnish support 
to her, and recover pay therefor of the husband. In the 
action of debt, there would be no necessity to allege a prom- 
ise, in such case. But the husband might wage his law, 
and defraud the plaintiff. In the action of assumpsit, the 
furnishing of the supplies must be alleged to have been by 
the plaintiff at the husband’s request, and a promise of the 
husband to pay must also be alleged. But proof of the 
actual facts supports both these allegations. The husband, 


* Gilbert on Debt, 364 ; Gould Pl. 58, 59; Comyn on Con. part iv, chap. iii. 
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being in law liable to pay, is held to have (impliedly) made 
both the request and the promise. In this instance, the legal 
maxim is well supported—in fictione juris subsistit @quitas. 

In other instances, the request only, or the promise only, 
is implied by law, according to the exigence. 


CONSIDERATION ARISING FROM THIRD PERSONS. 


It is often said that the consideration of a promise must 
move from the plaintiff, or he cannot enforce the promise by 
action.! ‘Thus, where one H. was indebted to the plaintiff, 
and the defendant promised to pay H.’s debt to the plaintiff, 
if H. would assign his interest in a house to the defendant, 
and H. assigned (or offered to assign—which was tanta- 
mount in law) yet it was held that the plaintiff could not 
recover, on this promise, because he was a stranger to the 
consideration.* It had previously been decided, on similar 
ground, that the plaintiff could not recover, in a case where 
one P. was indebted to the plaintiff and also to the defend- 
ant, and a stranger was indebted to P. and the defendant 
promised to pay P.’s debt to the plaintiff if P. would allow 
the defendant to sue the stranger—although the defendant 
did sue the stranger for P. and recovered his debt.’ In each 
of these cases, the decision must have been the same, on the 
principle adopted by the court, even if the promise had been 
made to the plaintiff himself. Notwithstanding such prom- 
ise, he would have been as mucha stranger to the considera- 
tion, as he was when the promise was made toa third person. 
It is said in Buller’s Nisi Prius, 134, that these cases would 
in these days (perhaps) receive a different determination. 
Indeed a case prior to both of these had been decided differ- 


1 This point was not noticed by Mr. Chitty, Jun., in the first edition of his 
Treatise on Contracts. 

2 1 Stra. 592, Crow v. Rogers. 

3 Bourne v. Mason, 1 Vent.6; S. C.2 Keb. 457, 527; S. P. stated in Dela- 
bar v. Gold, 1 Keb. 44. 121. 
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ently.’ The case of Crow v. Rogers was, however, recently 
recognized by the king’s bench as sound law, and a similar 
decision was made upon the authority of that case.” In 
Bourne v. Mason, the counsel for the plaintiff cited an 
earlier case, where A promised B, if he would give his 
daughter in marriage to A’s son, A would settle lands 
upon the son; after the marriage, the son brought an 
action against A on this promise, and it was sustained ; 
also a case in which, upon a promise to a physician that if 
he did a certain cure, the defendant would give him a cer- 
tain sum, and also another sum to his daughter, and the 
daughter maintained an action on this promise: ‘To both 
which cases the court agreed—‘‘for in the one, the party 
that brought the action did the meritorious act; and in the 
other, the nearness of the relation gives the daughter the 
benefit of the consideration performed by her father.” 

It is now well settled, as a general rule, that in cases of 
simple contracts, if one person makes a promise to another, 
for the benefit of a third, the third may maintain an action 
upon it, though the consideration does not move from him. 
There are ancient cases to this point, as well as modern. 
Thus in Sadler v. Paine, in 24 Eliz.’ where the plaintiff 
had conveyed land to the defendant, and the defendant 
afterwards, on a valid consideration, promised one D. (a 
kinswoman of the plaintiff, whom the plaintiff employed to 
negotiate the contract) to reconvey the land to the plaintiff; 
it was held that the action was rightly brought by the plain- 
tiff for the breach of this promise. ‘The promise, however, 
was regarded by barons Shute and Manwood, as made to the 
plaintiff, on the ground, in part at least, that D. was his agent 
previously authorized. So in Legat’s case, in 3 Car. I,‘ an 


1 Style, 296, Starkey v. Mill. 

2 Price v. Eaton, 4 Barn. & Adolph. 433. See also Morrison v. Beckey, 6 
Watts, 349. 

3 Savile, 23. 4 Latch, 206. 
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action was sustained on a promise made, as was alleged in 
the count, ‘“‘to the plaintiff’s attorney, on behalf of the 
plaintiff.” ‘These cases were both decided, probably, on 
the ground, that the promisee was the agent of the plaintiff. 
It is the proper course, however, to aver that the promise 
was made to the plaintiff. Such is the legal effect of a 
promise made for the plaintiff's benefit; and a declaration 
would not probably be now supported, unless the promise 
were alleged to have been made to the plaintiff. In Bell v. 
Chaplain,’ it is said, that where a promise is made to a 
father for the benefit of his son, the declaration must be 
upon the promise to the father, though the son bring the 
action. It is not readily perceived how a party can recover 
in assumpsit, unless he allege a promise to himself. And 
Eyre, C. J. says,* ‘‘in the case of a promise to A for the 
benefit of B, and an action brought by B, the promise must 
be laid as being made to B; and the promise actually made 
to A may be given in evidence to support the declaration.” 
Such is the practice, and such, doubtless, is the law.° 

Mr. Hammond * seems to suppose that the only ground, 
on which the decisions upon this point can stand, is that 
the promise is made to A as the agent of B, and thus the 
consideration moves from B; and that the action should 
therefore be brought in B’s name; and that all the cases, 
which do not conform to this view of the doctrine, are at 
variance with the original principle of law, that the party 
giving the consideration is the only person privy to a simple 
contract; or, in other words, that the legal interest in a 
simple contract resides only with the party from whom the 
consideration moves. ‘This notion of agency is refined and 
artificial, and is adverted to by the ccurts in very few of 


1 Hardr. 321. 2 1 Bos. & Pul. 102. 

3 See Lawes Pl. in Assump. 93,97; Arnold v. Lyman, 17 Mass. Rep. 400. 

‘ Parties to Actions, 7, et seq. See also 1 Nevile & Perry, 26, Lilley >. 
Hays. 
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the cases hereafter to be cited. And though there are dicta 
that an action can be brought only by him for whose benefit 
the promise was made,’ and though Levet v. Hawes* and 
Pine and Norish,* and some other cases, were so determined, 
yet the law is well settled, that, in general, either party 
may sue on such promise. 

That the party to be benefited by the promise may bring 
an action on it, has been decided in numerous cases.‘ In 
Dutton v. Poole’—which was greatly debated, and about 
which lord Mansfield said it was matter of surprise * how a 
doubt could have arisen—where a remainder-man promised 
the tenant, that if he would leave the wood standing on the 
land, he would give his daughter £1000, it was held that 
the daughter might maintain an action on this promise. In 
some of the cases that have been cited, the consideration 
actually moved from ‘the plaintiff, though the promise was 
made, in form, to a third person. How the consideration 
moved from the daughter, in the case of Dutton v. Poole, or 
how the father was her agent, is not very apparent. In the 
case of a promise, made to the assignee of a chose in action, 
by the debtor, the consideration, as usually understood, 
moves from the original promisee. 

That either party may maintain an action, in the cases 
under discussion, seems to be as well settled, as that it may 
be maintained by the party for whose benefit the promise is 
made.’ Where a party contracts, as mere agent, and avows 


1 Per Hutton, J. Hetl. 176. 

2 Cro. Eliz. 619, 652. 

3 Cited in T. Jon. 103. 

4 Yely. 1, Rippon v. Norton; Doug. 142, Martyn v. Hind ; Cowp. 437 ; 17 
Mass. 579, Hall v. Marston; 1 Bos. & Pul. 101, note b.; 1 Brownl. 82; 
Moore, 667; 3 Pick. 92, Cabot ». Haskins; 8 Johns. 58; 13 Johns. 497; 
Yelv. 25, and cases cited in a note. 1 Hall, 260. 

5 1 Vent. 318. 332; 1 Freem. 471; 2 Lev. 210; T. Ray. 302; T. Jon. 102. 

6 Cowp. 443; Doug. 146. 

7 Hammond on Parties, 9; Hardr. 321, Bell v. Chaplain; Aleyn, 1, Bafeild 
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his agency at the time, he cannot maintain an action on the 
contract, for it is not his contract but his principal’s. This 
is the general rule, though there are exceptions to it in cer- 
tain mercantile transactions. ' 

On a sealed instrument, inter partes, the action must be 
brought by the obligee, covenantee, &c. though the contract 
be to pay, &c. to a third person.” The court of chancery 
formerly compelled the obligee, &c. to sue at law, if neces- 
sary, for the benefit of the party interested, and at his pro- 
motion ;* but, at this day, the party interested may himself 
sue in chancery, on such contract.‘ 


CONSIDERATION WHICH THE PARTY CANNOT PERFORM. 


‘To support a contract, the consideration must be such as 
the party can in fact, and by law, perform. ‘“ Every per- 
son, who, in consideration of some advantage, either to 
himself or another, promises a benefit, must have the power 
of conferring that benefit up to the extent to which that 
benefit professes to go; and that not only in fact but in 
law.’’® ‘Therefore, where the defendant promised to repair 
the plaintiff’s barge, in consideration that the plaintiff would 
discharge him of £20 due to a third person, a judgment for 
the plaintiff was reversed by the court of king’s bench, 
because the plaintiff could not discharge a debt due to 
another.® So where a friend of a bankrupt promised to pay 
his assignees all such sums as the bankrupt had received 


v. Collard ; 1 Chit. Pl. 5, and cases there cited ; 17 Mass. 404, by Parker, C. J. 
3 Barn. & Ald. 281, by Bayley, J. See also W. Jon. 415, Rowe v. Newbury. 

1 See Hammond on Parties, 32, 58, et seg.; 5 M. & S. 383, Bickerton ». 
Burrell ; 1 Meriv. 155. 

2 2 Inst. 673, Scudamore v. Vandenstene ; 3 Bos. & Pul. 149, note; Yelv. 
177, note ; 2 Day, 560, Sanford v. Sanford; 12 Pick. 554, Sanders v. Filley. 

3 Cary, 20. 

4 4 Pick. 523, Ward rv. Lewis. 

5 By lord Kenyon, 3 D. & E. 22. 

6 2 Lev. 161, Harvy v. Gibbons. 3 Salk. 97. See also 2 Barn. & Cres. 474, 
Bates v. Cort. 
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on a certain partnership account, and had not accounted 
for, in consideration of their engagement to forbear and 
desist from taking an examination before the commissioners 
concerning such sums, and that the commissioners would 
also forbear and desist from such examination, a judgment 
for the assignees was reversed, on the ground, in part, that 
they could not prevent the commissioners from proceeding 
in the examination.’ So when a promise of forbearance by 
an assignee of a chose in action was held not to be a good 
consideration for a promise to pay the debt to him, unless 
he was empowered by letter of attorney to sue and release, 
it was on the ground that it was not legally in the assignee’s 
power to forbear—the debt, and of course the power of col- 
lecting it, belonging to the assignor. 

If the consideration be, at the time of the contract, physi- 
cally and clearly impossible, as to go to Rome ina day, &e. 
it will not support a promise. In such cases, as in those 
just mentioned of legal impossibility, there is no consider- 
ation.” 

When a party promises that a third person shall do an 
act, the promise will be on a valid consideration, if the 
thing to be done by such person be not physically or legally 
impossible. Legal impossibility, in this instance, includes 
unlawful acts, as well as those which are beyond the legal 
ability of the party who is todothem. The law intends 
that it is in the power of the promisor to cause the third 
person to do the act stipulated for; or that when he made 
the promise, he had the contingency in view, and assumed 
the risk, of being able or unable to effect the object. The 


13 D. & E. 17, Nerot v. Wallace. The principal ground of decision in 
this case was that the agreement was unlawful. 

? See Puffendorf,, book iii, ch. 7. § 1, 2, 3, 10; 1 Pow. Con. 160, et seq. 178, 
179; 3 Chit. Com. Law, 100; Rutherforth, book i, chap. 12, 
Philos. Moral. part ii, sect. i, ch. 7, § 2. 


§ 7. Grebner 


* 1Saund. 216, Doughty v. Neal, and note, 2; 10 Johns. 27, Mounsey v. 
Drake ; Chit. Con. 14; Sayer, 185, Hesketh v. Gray. 
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case of Harvy v. Gibbons, above cited, would doubtless 
have been decided for the plaintiff, if the promise had been 
that the third person should discharge him from the £20 
debt. Indeed, this would seem to have been the more 
rational construction of the promise actually made in that 
case. 

Most of the cases on this point have arisen on special- 
ties ; but the principles that have been stated seem equally 
applicable to simple contracts. 


CONSIDERATION VOID IN PART. 


If one of two considerations of a contract be merely void, 
and not illegal, the other will support the promise;' as a 
promise in consideration of an assignment of a title to 
dower, and of forbearing to sue an attachment out of chan- 
cery upon a decree. ‘Though a title to dower cannot be 
assigned, yet the forbearance will support the contract. But 
if one of two considerations be illegal, it vitiates the contract 
in toto ;* as if part of the consideration of a bill of exchange 
be spiritous liquors sold contrary to law, though the other 
part of the consideration be money lent.’ 


UNLAWFUL CONSIDERATION. 


A consideration must be not only sufficient, but legal. 
Whenever the consideration or any part of it is unlawful, we 
have just seen that the whole contract is void.‘ It is not 
necessary to illustrate this princirle here, as it may more 
properly be done hereafter, in treating of unlawful contracts. 


' Yelv. 56, Pickard v. Cottels ; Cro. Jac. 128, Crisp v. Gamel ; Style, 58, 
63, Bruer v Sowthwell ; Style, 280, Shann v. Bilby; 1 Sid. 38, Best x. Jolly ; 
8 Mass. Rep. 51, by Sedgwick, J. Cro. Eliz. 149. 848. 759; Onslow’s Nisi 
Prius, 145; 1 Lil. Ab. 297. 

2 Cro, Eliz. 199, Featherston v. Hutchinson ; T. Jon. 24, Morris v. Chap- 
man ; Cro. Jac. 103, Bridge v. Cage ; 8 Johns, 253, Crawford v. Morrell. 

3 3 Taunt. 226, Scott v. Gilmore. 

4 See cases collected, Com. Dig. Assumpsit, F. 7; Chit. Con. 215, et seg. 














1839. ] Unlawful Consideration. 23 


According to Mr. Chitty junior, whose description of a 
simple contract has so often been cited, the consideration 
must be sufficient and legil, and the agreement must be 
“to perform some legal act, or omit to do any thing, the 
performance whereof is not enjoined by law:” That is— 
the consideration must be lawful, and the thing to be 
done or omitted must also be lawful, or the agreement is 
void. It is not only useless but difficult to illustrate these 
two points separately, by examples. ‘T'’o every agreement 
there are in fact two considerations. This is manifest in 
the cases of mutual promises executory—as in the case, for 
example, of Gibbons v. Prewd, Hardres, 102. The plaintiff 
promised to convey to the defendant all his interest in the 
estate of a person deceased, before a certain day, and the 
defendant promised to pay the plaintiff £25, before the same 
day. ‘The consideration of the plaintiff's promise was the 
promise of the defendant, and vice versa. Had the promise 
of either been to do an unlawful act, the contract, that is, 
the promise of each would have been void. The same is 
equally true, though perhaps less obviously so, of all other 
agreements, whether executory or executed on one side 
only, or executed on both sides. ‘Thus, where an officer, 
in consideration of a promise of indemnity, suffers a prisoner 
in execution to escape, the consideration is executed on his 
part, and executory on the part of the promisor. Here 
there is not only the promise of indemnity, as the consider- 
ation for the officer’s act, but there is the officer’s act, either 
done or agreed to be done, as the consideration for the pro- 
mise of indemnity. And so of all other contracts; as might 
be shown by a glance at the pleadings of both parties, if 
both should sue. Hither party to a contract may sue the 
other for a breach of it; and, in all cases, it is necessary to 
set forth, in the declaration, the consideration of the con- 
tract, as well the terms of it. When, for example, an action 
is brought on a contract for A’s doing one thing in consid- 
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eration of B’s doing another thing—if A sues, he states, in 
his declaration, the thing to be done by himself, as the con- 
sideration of the promise made to him by B. If B sues, he 
states the thing to be done by himself as the consideration 
of A’s promise to him. 

A consideration on one side may be lawful, and unlawful 
on the other—that is, a promise to do a lawful act may be 
made on an unlawful consideration; or a promise to do an 
unlawful act may be made on a lawful consideration. As 
if A promise to reap B’s field, in consideration that B will 
beat C, or cause him to be beaten—or if B promise to beat 
C, in consideration that A will reap B’s field. In such case, 
as one or the other party may happen to sue, the considera- 
tion, or the promise, will be illegal. So both considerations, 
or the consideration on both sides, may be unlawful. As if 
A promise to beat C, in consideration that B will not give 
evidence against him, if called as a witness. ‘These con- 
tracts are equally void, and none of them can be enforced.’ 

Contracts are said to be illegal, either because the consid- 
eration of a promise is illegal, or because the promise is 
illegal. ‘The distinction is without a difference. At least, 
there is no difference, in effect, between the two. Wherever 
the illegality lies, the contract cannot be supported in a 
court of law. And it will be found, it is believed, that the 
” is usually adopted 
only in those cases where the party, from whom an illegal 


phrase ‘‘ void for illegal consideration 


consideration moved, sues for the breach of a promise which 
is not in itself illegal: As if an officer sues on a promise of 
indemnity—in itself an unexceptionable promise—the con- 
sideration of which was his permitting an escape—an un- 
lawful act. If the other party sue the officer for not per- 
mitting the prisoner to go at large, according to agreement, 
the language would be that the contract was illegal ; for the 


' See 1 Pow. Con. 176. 
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consideration of the contract on the part of the party suing, 
and from whom it moved, was not illegal. 

This difference of language, that is, sometimes saying the 
promise is void for illegal considerz.tion, and sometimes that 
the contract is void because it is illegal, tends to confuse 
the student, and may leave the impression that the party to 
a contract, who stipulates for nothing unlawful on his part, 
may enforce his claim against the other party, though the 
other party, on whom the illegality rests, cannot enforce the 
contract against him. 'The law is not so. The whole con- 
tract is void—to speak with the most technical precision— 
whenever the consideration on either side is unlawful ; that 
is—whether that which is the ground of the promise on one 
part, or the thing which is promised to be done on the other 
part, is unlawful, all is void, and neither party can derive 
any assistance froma court of law or of equity to carry it 
into effect. 





It seems therefore that writers make a needless distinc- 
tion, in saying that assumpsit will not lie “ for an unlawful 
thing,” nor ‘if the consideration be unlawful.”” We say 
this with great distrust of our own views; especially as this 
distinction was adopted by baron Comyns.' 


FAILURE OF CONSIDERATION. 


When the consideration of a contract fails, that is, when 
what was supposed to be a consideration turns out to be 
none, the contract may be avoided. If money has been 
paid, it may be recovered back, where the consideration 
fails: or if a note, &c. has been made, failure of considera- 
tion is a sufficient defence to a suit brought to enforce pay- 
ment or performance. 

When real estate is conveyed by deed, with warranty, 
and notes are given for the price, it is held by some courts 


' Com. Dig. Assumpsit, F. 4. 7. 
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that the failure or want of title in the grantor is not a de- 
fence to an action on the notes—that the grantee’s only 
remedy is on the covenants in his deed—that the covenants 
in a deed of conveyance constitute a sufficient consideration 
for the notes." In other courts, a want or failure of title is 
held to be a legal defence, in such case.* But the failure 
must be total, in order to sustain such defence.’ 

To avoid circuity of action, courts have of late permitted 
partial failure of consideration to be a defence pro tanto in 
suits on contracts respecting personal property, work and 
labor, &c. As in the caseof a contract to build a house ina 
particular manner, and at a specified price, if the work is 
inferior to that which was agreed on, the defendant may 
show this fact and reduce the plaintiff's compensation to the 
actual benefit received by the defendant.‘ 

By the common law, neither the want nor the failure of 
consideration is any defence to an action on a bond, or other 
sealed instrument.° By local usage, however, in some of 
the states of the union, and by virtue of statutes, in other 
states, such defence is allowed.° T. M. 


' 1 Greenleaf, 352, Lloyd v. Jewell ; 2 Greenleaf, 390, Howard v. Witham. 

? 11 Johns. 50, Frisbee v. Hoffnagle. See also 3 Stew. & Port. 92, Wilson 
v. Jordan ; 3 Pick. 452, Knapp v. Lee. 

8 2 Wheat. 13, Greenleaf v. Cook ; 15 Mass. Rep. 171, Smith v. Sinclair ; 
Haywood, 109, Stephenson v. Yandle. See also 1 Johns. Ch. Rep. 213; 
Binn. 355. 

4 See 2 Stark. Ev. 97, 280, 640; 3 Stark. Ev. 1768; Chit. Con. 191, 276; 7 
Pick. 181. 

5 2 Mass. Rep. 162; Cooke, 499; 1 Devereux, 46; 1 Bailey, 213; 2 Root, 
139; 3 J. J. Marsh. 473; 13 Johns. 430; 2 Johns. 177. 

6 3 Blackford, 131. 502; 2 Bay, 76; 5 Monroe, 273; Addison, 10. 236; 1 
Dallas, 17; 11 Wend. 106; 1 Breese, 1. 94. It has heretofore been mentioned, 
that a court of chancery will not enforce the execution of a sealed contract, 
if it be purely voluntary. And in the case of Wright v. Moore, Tothill, 27, 
“a voluntary bond of £1000, entered into for no consideration, was cancelled 
in the presence of the judges.” 
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ART. IL.—INSANITY :—CASE OF PECHOT. 


Tue increasing attention to the subject of insanity in con- 
nexion with crime, has induced us to devote a few of our 
pages to some account of a case reported in a late number 
(xxxv) of the Annales D’Hygiéne Publique. In the course 
of the judicial investigation which it underwent, some of 
the most delicate and difficult questions which such cases 
ever involve came up, and received a careful and enlight- 
ened discussion, which makes it peculiarly interesting to 
those who are desirous of obtaining light on this subject. 

Jean Pechot, 58 years old, a farmer and widower, lived 
with his three young children, and a servant, Anne Lerus- 
sard, nearly as old as himself. The latter complained of 
the odd and peevish temper of her master, but continued to 
live with him out of regard for the children, whom she 
treated with the kindness and care of a mother. On the 
22d of April, 1836, Pechot had forbidden her going to mar- 
ket at Rennes, but shortly afterwards, observing her go to 
the stable, he followed her, took from her a basket of eggs, 
and ordered her to return; she refused, when he struck her 
on the head, probably with a wooden mallet which was 
found there among other tools. He immediately fled to a 
hay-loft, the door of which he barricaded, where he was 
found by two of his neighbors, in great terror, and con- 
stantly exclaiming that ‘‘ they had sent for the gens d’armes 
to come and arrest him; that he wanted his domestic to 
leave the stable; that she refused, and he struck her, he 
knew not with what, but did not think he struck her very 
hard.”” When asked why he struck her, he replied: “I do 
not know; it was a thought; the devil is so tempting.” 
The woman died shortly after. 

On the 29th of April, he underwent his first examination, 
when he protested that he did not know whether he struck 
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the woman or not, though it seemed as if he had pushed her 
with his hand, and that she had fallen over a log that was 
in the stable. He declared that he was an innocent (imbe- 
cile) ; that the good God and the holy virgin had abandoned 
him and his children; and that he did not conceal himself, 
but thought that he was at home with his children. He 
frequently interrupted the examination by deploring the fate 
of his children, and anxiously inquiring what they were 
going to do with him; complained of thirst, and several 
times asked for cider. 

Doubts having been raised respecting Pechot’s mental 
condition, Dr. Chambeyron, physician-in-chief of the lunatic 
hospital at Rennes, and Dr. Brute, physician of the prison, 
were requested to examine him, and the following is their 
report. 

‘‘ Many times, either together or separately, we visited 
the prison, for the purpose of ascertaining the mental condi- 
tion of Jean Pechot, confined on a charge of homicide. 
Our visits were made unexpectedly, at intervals of several 
days, and in the presence of the jailer and others employed 
in the prison. 

‘‘We always observed in Pechot some heat in the fore- 
head and dryness of the skinn—very common symptoms of 
insanity, though far from belonging exclusively to that 
disease. The appetite, sleep, and other functions, were rep- 
resented by the keepers as regular. His countenance was 
always sad, and indicated deep dejection. The examina- 
tion to which we subjected him at different times appeared 
to cause him fatigue and annoyance, but never irritation, 
or even impatience. When questioned concerning his 
name, age, country, relatives, the act with which he was 
charged, and the circumstances that preceded, accompanied 
or followed it, his answers were always slow, never inco- 
herent; sometimes clear and precise, more frequently eva- 
sive, such as: ‘I don’t know, I don’t recollect; you know 
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better than 1; what do you want me to tell you; what is 
the use of all these questions; tell me what you want.’ To 
the same question repeated at the same interview, or some 
days afterwards, he sometimes replied in a vague manner 
as will presently appear; sometimes correctly and clearly, 
but always like a man destitute of all elasticity, unable, 
without an effort, to arouse himself from his apathy and his 
own thoughts, to follow those of the person addressing him. 
His eye was constantly on the watch; the slightest noise, 
the least gesture, instantly attracted his attention, and sev- 
eral times we succeeded in renewing the occasion of repeat- 
ing a remark. At last, one of us, Dr. Bruté, thought he 
detected an intentional obstinacy in the continual return of 
the same answer, without any relation to the question ad- 
dressed to him, as: ‘give me some cider; I want some 
cider; I can pay for it.’ 

‘‘We did not observe, nor learn that any one else had 
observed, any symptom of mania, or general delirium, with 
or without fury. We did not recognise any of the physical 
characters of imbecility, or dementia; still, it is impossible 
for us to say, that his understanding is nowise impaired, the 
trials to which we subjected the accused having necessarily 
been short, limited to a conversation in which he did not 
take an active part, and not directed to any one of the 
most ordinary circumstances of life. Neither did we see 
any thing, that could authorize us to admit the existence of 
homicidal, or other monomania. We ought to remark, how- 
ever, first, that monomaniacs can elude with wonderful 
sagacity questions that have any reference to the ideas in 
regard to which they are delirious; second, that partial 
delirium is sometimes so limited, that without previous 
accurate information, we are frequently unable, except ac- 
cidentally, to discover its object. ‘The force of this remark 
is weakened in the present case, by the particular circum- 
stance, that Pechot has several times declared that he has 
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been an imbecile more than forty years; so that it can 
scarcely be supposed that he is simulating insanity. 

‘From the examination, the results of which we have 
thus stated, we conclude, 

“1. That Pechot is at present in a state of morbid melan- 
choly, the most prominent character of which is deep men- 
tal dejection ; 

“2. That under certain circumstances, this dejection 
might give place to a momentary but excessive irritation ; 

‘“*3. That the present state of Pechot may be only the 
result of the physical and moral circumstances in which he 
has been placed since his arrest; but that it might be equally 
the continuation of an analogous state, more or less severe, 
existing prior to the crime imputed to him, and in regard to 
which we have not been required to state our opinion. 

‘4. That the assertion of Pechot that he is an imbecile, 
does not appear sufficient to establish the charge of simula- 
tion. Perhaps even, on reflection, it might seem to exclude 
such a charge. Besides, it is not rare for insane patients to 
discern the probable consequences of their acts, and endeavor 
to avoid them by the confession of their diseased condition. 
It even happens, sometimes, that the impression produced 
on them by a criminal act restores them to reason.” 

On the 26th of July, Pechot underwent a second exam- 
ination, which, however, elicited but little, if any, additional 
light on his case. He persisted in all his former statements, 
and when inquired of respecting his motives for committing 
the crime, he alleged that the deceased struck him first, 
after abusing him at a great rate; that she had frequently 
robbed him, and shut him up in thehay-loft. He expressed 
his belief that his affairs were in a very bad state; that his 
land was ruined ; that he and his children were doomed to 
perish, while he felt sick and unable to labor. 

Finally, on the 11th of November, he was brought before 
the court of assizes. His walk was slow and unsteady ; his 
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eye dull, but without that furtive and unquiet look it for- 
merly had; his lower lip drooped; the features were 
shrunk ; and his skin was of a yellowish brown color, but 
without any particular odor. At the commencement of the 
trial, Dr. Chambeyron was called on to testify, when he 
repeated the facts contained in his report, together with the 
following additional views. 

“Tt is evident to me that in the month of June last, Pechot 
was in a state of mental alienation. It was not mania, that 
kind of alienation which is characterized by a rapid flow of 
ideas, an imperative necessity for keeping in motion, and a 
state of excitement which sometimes amounts to fury; nor 
was it dementia, that enfeeblement of the faculties which is 
sometimes vulgarly called imbecility or childishness. Still, 
although we did not then observe the physical characters of 
the latter form of insanity, it was imminent, if not already 
begun, for now the features and attitude present the charac- 
ters which were wanting then. ‘The present dementia is, 
to my mind, an indication of the preéxistence of another 
form of insanity, because it is the common termination of 
all the varieties of insanity.”” Was it monomania, or that 
delirium which is confined to a single series of ideas? ‘I 
cannot say that it was, because, in the absence of any kind 
of information respecting the case, I could not discover the 
special object of delirium. But certainly, Pechot was in a 
state of profound melancholy which rarely proceeds in its 
course, without a fixed idea, true or false. In fact, he 
seemed so absorbed in his own thoughts, and his faculties 
so heavily oppressed, that his replies, whether correct or 
foreign to the matter in question, were made slowly and 
with an effort, as if he were fatigued by me, and ready to 
say, ‘you annoy me.’ Indeed, all his replies might be 
interpreted by the single expression, ‘I have something 
else to do, but to think of what you are saying.’ In this 
condition of mind and body, I strongly believe that it would 
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require but little to put a man beside himself. He is jealous, 
exceedingly irascible, his anger is disproportioned to the 
cause that provokes it, and a little teazing is sufficient to 
produce an explosion of fury whose results it would be im- 
possible to foresee. Such a condition, let me repeat, is not 
dementia, but it undoubtedly leads to it.” 

The president of the court having inquired of Dr. Cham- 
beyron, if he thought an insane person could commit homicide 
without being conscious of the act, he replied in the follow- 
ing language: ‘‘Certainly not, especially if he were a 
maniac or monomaniac. ‘The maniac who strikes or kills 
is so conscious of what he is about, that frequently, he will 
strive for an instant against the impulse, and sometimes 
successfully, though most commonly it hurries him on; 
indeed he may feel himself under restraints, even while in 
the act of giving the blow. In this respect, he differs from 
a rational man only in the circumstance, that he rapidly 
passes from a state of apparent calm, to one of the most 
violent irritation ; and this, too, in consequence of the most 
futile cause, frequently even of a cause that no one but 
himself can at all appreciate, or one that is entirely ima- 
ginary. 

“'The homicidal monomaniac is aware of the ferocious 
instinct which impels him to murder; he deplores his con- 
dition in which he may recognise a true disease, and which 
he tries to combat by his own efforts, or the aid of medicine. 

‘* For a stronger reason, the monomaniac who commits a 
premeditated murder is conscious of the act. He weighs 
and compares for a long while the motives that induce him 
to act or refrain, though indeed he deceives himself with 
regard to their relative value. He lays his plan, and dis- 
plays in his reasoning a logic that would be admirable, were 
not the premises absurd. In the execution of his project, he 
displays a coolness, an address, a force of attention, truly 
inconceivable. ‘The crime consummated, he passively 
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awaits the penalty, or eludes it with a dexterity that the 
most experienced villain could scarcely equal.”’ 

In these three cases, it is not consciousness that is want- 
ing, it is free will.' Pechot must have obeyed a sudden 
impulse of the kind first mentioned. 

The views of Dr. Chambeyron are strongly corroborated 
by the other testimony, of which we find only the following 
summary. ‘Mr. Letourneur, officer of health, has, within 
two years, been frequently called to Pechot, whom he found 
in a state of melancholy and depression which he considered 
to be the commencement of madness. 'Towards the middle 
of 1835, Pechot lost his wife, and from that time his mental 
disorder was rapidly aggravated. He would keep his bed 
for months together, rising scarcely long enough to have it 
made up. His disorder got worse also, after the sale of a cow 
and two barrels of cider, in which business, he imagined, 
very incorrectly, however, that he had met with a great 
loss. He declared he was ruined, reduced to beggary, though 
the house he lived in and the greater part of the land he 
cultivated belonged to him. He was constantly exclaiming, 
‘what will become of my children, when the grain that is 
now in the barn shall have been used! Poor things, I 
must dispatch them with my axe.’ He was unwilling to 
labor, under the conviction that God had deserted him, that 
nothing would go well with him, and the seed which had 
been sown in his fields would no more grow than if sown 
on the rocks. His brother, sister-in-law, and their domestic, 
did his work in spite of himself; he trying to prevent them 
by treating them roughly, and snatching the tools out of 


! Dr. Chambeyron here adds the following note, explanatory of the different 
ways in which the insane impulse affects the will, in the three different 
kinds of insanity :—“1. A sudden impulse not leaving sufficient time for 
deliberation. 2. An instinctive continued impulse mastering the will, though 
discerned by the understanding. 3. An impulse equally continued, some- 
times distorting the judgment, at others, resulting from a primitive derange- 
ment of this faculty.”’ 

VOL. XXII.—NO. XLII. 3 
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their hands. He was unwilling to have his servant labor, 
and sometimes he suspected her of robbing him. From 
these two causes arose quarrels to which, however, Anne 
Lerussard paid but little attention. Sometimes he would 
chase her; she would pretend to go away, and hardly would 
get out of sight, when he would go seeking her from door 
to door, entreating her to return, ‘for without her, who 
would take care of him and his children? who would keep 
them out of misery?’ He would request the attendance of 
priests, and when he saw them coming, would run away, 
exclaiming, that they were the people who had buried his 
wife, and were the cause of all his troubles. He would hear 
it remarked that he was mad—a charge that always irri- 
tated him and added to his melancholy. He was continually 
revolving in his mind plans of suicide, without seeming to 
have the resolution necessary to put them into execution. 
One day he begged his neighbors to put him into an oven 
and keep him there by force. At another time, he tried to 
borrow a musket; at another, he lowered himself down 
from the brink of a well, but got up again, either of his 
own accord, or at the command of some people who saw 
him. The burden of his speech was, ‘this is the day when 
I must go.’ At last, on the 5th of April, 1836, seventeen 
days before the death of Anne Lerussard, he threw himself 
into a pond, after having threatened to stone her to death, 
or drag her into the water. An old man, one of his friends, 
accidentally passing by, rebuked him for his conduct. He 
suffered himself to be taken out without resistance, by his 
brother, who, having been informed by himself of his de- 
sign, had followed him at a little distance.” 

Dr. Chambeyron, now being asked by the president, if 
he persisted in his opinion respecting Pechot’s mental con- 
dition, took the opportunity to enforce the views he had 
already expressed, and which were strengthened by the 
evidence. ‘‘ Pechot,’’ said he, ‘is incontestably insane. 
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You have seen him here attending this trial with a stupid 
apathy. You have heard him scarcely answering in un- 
intelligible monosyllables, when asked by the president 
what he had to say to evidence which bore most strongly 
against him. He seemed to arouse himself only to combat 
testimony which went to establish the existence and long 
duration of his mental disorder. ‘Then he reproached the 
witnesses with saying whatever they pleased. ‘They told 
the truth. The melancholy which I recognised in June 
extended back two or three years, during which a sense of 
despair had weighed down the mental faculties of Pechot. 
Now they have lost their elasticity, and will no longer rise 
under the weight. The dementia which I feared is ar- 
rived; it runs its course rapidly, and in less than two years, 
this unfortunate man will have sunk into the last stage of 
fatuity.” 

Pechot was acquitted, but he did not seem to understand 
what was passing around him, and retired with the gen- 
darmes, repeating his old strain; ‘‘ where are you carrying 
me? I believe you are going to kill me.” 

Dr. Chambeyron closes the account of this case, with the 
following practical reflections, which are entitled to most 
serious consideration. 

“There certainly cannot remain a doubt as to the reality 
of Pechot’s insanity, or its existence previous to the murder 
he committed, and its uninterrupted continuance from that 
time to his trial. Having struck the deceased, and left her 
for dead in the stable, he fled to the barn and barricaded 
the door, exclaiming that the gendarmes were after him. 
The next day he shut himself up again. An insane person, 
therefore, may appreciate the act he has committed, and fore- 
see its consequences. On the other hand, Pechot, after having 
concealed himself, walked out into the village,—a fact which 
proves, either the weakness of his understanding, or the 


versatility of his thoughts. The means he took to avoid 
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the penalty of the crime, are somewhat silly and puerile, 
for what rational adult would have thought himself beyond 
the grasp of justice, when behind a door, unless he design- 
ed to sell his life as dearly as possible ? 

“In his examinations, Pechot persisted in saying, that he 
only pushed the woman with his hand; yet on the day of 
the act, or the day after, when the son of the deceased 
pointed to the tools scattered about the stable, and asked 
him which he used for striking his mother, he replied ; ‘ if 
I struck her, I only gave her one blow, but I do not recol- 
lect with what,—unless it were this,’ pointing to a little 
wooden mallet he had picked up. Further, Messrs. 'Toul- 
mouche and 'T'ourneux, charged with the duty of examining 
the body of the deceased, found, 1, besides a laceration of 
the integuments of the head, a separation of the whole 
fronto-parietal suture; 2, four fissures involving the parietal 
bone, one which extended across the temporal and down to 
the base of the cranium; 3, several traumatic sanguineous 
effusions ; 4, considerable depression of the brain under 
the parietal fracture; 5, an inflammatory softening of the 
middle cerebral lobe. They conclude that these lesions 
were produced by a weapon that would break and bruise 
without cutting. Such injuries exclude, at least, to a cer- 
tain degree, the idea of a simple fall, however rough the 
object with which the head might have come in contact. If, 
therefore, we admit that Pechot struck the deceased with a 
mallet, it must equally be admitted, that an insane person 
may adopt a system of defence, and persist therein.' 

‘‘It was suspected that Pechot was simulating, but so far 


1 The reader must bear in mind, that the reasoning which leads to the gen- 
eral conclusion here marked by italics, as well as the other similarly marked in 
the preceding paragraph, is based upon the fact of Pechot’s insanity, which is 
supposed to be proved by other considerations. Of course they are designed 
for application in other cases, where the facts indicated in these conclusions 
might, in the absence of other means of information, be adduced as proofs 
of sanity, being considered as compatible with the idea of insanity. 
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was he from this, that previous to Anne Lerussard’s death, 
he was grieved and irritated by being called mad. Since 
then, before the examining judges (juges instructeurs) he 
always eluded the direct avowal of his madness. If he did 
not labor, it was because he was sick; if he did not want 
his fields sown, it was because they were exhausted, and 
he could get no manure ; if his neighbors testified as to these 
numerous aberrations, he accused them of saying what they 
pleased, &c. ‘Thus he presents also a character common to 
almost all the insane, that of not acknowledging the exist- 
ence of their disorder, even when they are aware of it 
themselves.” 

Notwithstanding the length to which this article has al- 
ready extended, we cannot forego the opportunity to press 
upon the attention of our readers some of the important 
points which this case presents. It ought to convince us, 
how little calculated to further the ends of justice is the 
testimony of medical men, in cases of this kind, as generally 
obtained in this country and Great Britain. Ifa physician, 
who was selected on account of his eminence in the par- 
ticular department of his art that embraces mental disorders, 
for the purpose of ascertaining the mental condition of a 
criminal, was unable, after repeated interviews, to discover 
his insanity, though it actually existed, what confidence can 
we place in the opinions of those, who have no particular 
acquaintance with insanity, or perhaps, know less of it than 
of any other disease, and have had only the most limited 
means of ascertaining the mental condition of the individual 
in question? In France, if a rational suspicion be raised 
that the accused is insane, his trial is delayed, and physi- 
cians who are distinguished for their knowledge of insanity 
are directed by the judicial authorities to examine his case, 
and report thereon at a subsequent session of the court. In 
this country and in England, if the friends or counsel of the 
accused would rest his defence on the plea of insanity, they 
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are obliged to rely on the testimony of medical witnesses, 
whose only knowledge of him has been obtained in one or 
two casual interviews in the prison ; or, it may be, that with- 
out any previous knowledge at all, they are placed upon 
the witnesses’ stand, and required to state, whether, from 
the testimony they have heard, they are led to believe the 
accused to be sane or insane. ‘The evil does not rest here. 
This testimony, instead of being received as the result of 
an impartial and scientific investigation of a case for the 
purposes of justice alone, as medical testimony in such cases 
ever should be, is coolly regarded as part of the evidence 
“ for the defence,”’ to be offset by some of an opposite tenor, 
trumped up, as best can be, by the government counsel. Is 
there nothing wrong in all this? Is it not a mockery of jus- 
tice, a setting at nought of the common claims of humanity ? 

There is another point presented in the management of 
the above case, which we recommend to the special consid- 
eration of our legislators and jurists. No sooner is the 
insanity of the accused suspected, than the matter is re- 
ferred to the investigation of those whose studies and habits 
render them peculiarly fitted to decide it. The jury are not 
left to be puzzled and confounded by the conflicting opinions 
of irresponsible men, who may talk of what they know little 
about, and are more bent on glorifying themselves, or on 
obtaining a triumph over a professional brother, than ad- 
vancing the ends of truth and justice. The court too is 
content to abide by the results of a scientific investigation, 
modestly declining to enlighten the jury with refined specu- 
lations beyond their reach, and to make the issue of the case 
depend on its notions of the nature and effect of insanity. 
It seems to have been enough for it to know that the accused 
was insane, without minutely calculating the extent of his 
knowledge of right and wrong, or laying down any other 
metaphysical test of criminal responsibility. 

The deliberation, with which the proceedings were con- 
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ducted in the above case, presents a striking contrast to the 
indecent haste with which they have been too often hurried 
in Great Britain. More than six months elapsed between the 
arrest of Pechot and his acquittal, during which the court 
instituted suitable measures for determining the exact con- 
dition of his mind. Where, in the records of the Old Bailey, 
shall we find a similar instance of humane and enlight- 
ened delay ? Bellingham, who shot Mr. Percival in the lobby 
of the house of commons, was tried, condemned, and exe- 
cuted, within eight days of the commission of the fatal act; 
and though his counsel raised strong suspicions of insanity, 
which it needed only the testimony of his friends and ac- 
quaintances, who lived at a distance, to confirm, yet the 
opportunity to send for them was sternly refused by the 
court, as if it were a covert attempt to defeat the ends of 
justice. Had Pechot been tried immediately after commit- 
ting the offence, or even after the report of the medical com- 
mission, he, too, would probably have suffered as a felon, 
instead of being consigned to the hospital as a patient. 
What further arguments are needed to convince us, that 
when insanity is pleaded in defence, ample time and op- 
portunity should be afforded, for ascertaining, by suitable 
inquiries, whether the accused is really sane or not? What- 
ever the result may be, we cannot see what harm can pos- 
sibly arise from delay. I. R. 





ART. I1I.—THEORY OF THE RIGHTS OF AUTHORS. 


[The following dissertation constitutes Part Third of a Treatise (in French) 
on the Rights of Authors, in Literature, Sciences, and the Fine Arts, the 
first volume of which has recently been published at Paris, by Augustin- 
Charles Renouard, anthor of a treatise published a few years since on Pa- 
tents for new inventions. It considers the abstract question of the nature 
of the rights of authors, independently of all legislation on the subject. Two 
theories have been started as the basis of the positive law relating to copy 








40 Theory of the Rights of Authors. [Oct. 


right. One of these theories attributes to an author a right of property in 
his thoughts, and demands the same protection for this property, which 
the positive laws accord to the proprietor of an article of merchandise. The 
other considers the composition and publication of a book as a service 
(voluntary, indeed, but not the less meritorious,) rendered by the author to 
the public, which entitles him to an adequate remuneration. On the first 
of these theories is founded the claim of a perpetual copy-right,—the fa- 
vorite project of some recent writers; on the other, the system of an exclu- 
sive privilege to print and sell for a limited period, which is the basis of 
the laws of all or nearly all the states of the civilized world, on the subject 
of copy-right. Mr. Renouard, in opposition to almost all the theoretical 
writers, adopts the latter system, and explains and defends the grounds of 
his opinion, in a very able and conclusive manner. His arguments, it 
seems to us, are unanswerable. This discussion is very remarkable in one 
respect ; it leads by reasoning and argument to the same theoretical results, 
which have been already practically adopted in the existing laws ; and, thus, 
unlike most theoretical speculations, establishes an existing institution upon 
the firm basis of abstract and immutable principle. The subject of remu- 
nerating authors for their services to the public, or, in other words, the law of 
copy-right, seems, at this moment, to be attracting legislative attention in every 
part of the civilized world ; and, though the question of theory is hardly an 
open one in this country, since the constitution of the United States gives 
its sanction to the system of exclusive privilege for a limited period only ; 
yet the subject is not without its interest here, and will probably be much 
discussed even on theoretical grounds, by the next or some succeeding 
congress, in reference to extending the privilege of copy-right to English 
authors, under the new international copy-right law of Great Britain. Under 
these circumstances, the following theoretical exposition of the principle, 
upon which the general system of copy-right is founded, will be likely to 
prove an acceptable contribution to the somewhat scanty knowledge existing 
among us on this important and really difficult subject. In the course of this 
dissertation, Mr. Renouard takes occasion to refer to the opinion of Kant, 
in regard to the rights of authors ; and, in another part of his work, he gives 
an analysis of the doctrines advanced by that author. As every thing which 
the great German metaphysician has written is worthy of attention; and as 
his ideas on the matter in question have had no trifling influence, both in 
the legislation of the German States, and in the formation of the speculative 
opinions of the German authors; the analysis of his system, inserted in 
the first part of Mr. Renouard’s work, has been translated and annexed to 
the Theory of the Rights of Authors. In making the following translation, 
the French word editeur, which does not answer to our word editor, but 
corresponds more nearly to what we mean by a publisher, has been rendered 
by the latter word. In English, we have no word except pirate, to designate 
one who publishes a book without the permission of the author or proprietor ; 
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and as that word is seldom used in that sense, the word counterfeiter has 
been adopted as a more proper translation of the word contrefacteur, by which 
the French designate an unauthorized publisher. 

This dissertation was first read as a memoir before the Academy of Moral 
and Political Sciences, at Paris, in January, 1837; it was subsequently pub- 
lished in the Review of Legislation and Jurisprudence, conducted by Mr. 
Wolowski; and was then inserted, with some changes and many additions, 
and a division into paragraphs, in the first volume of Mr. Renouard’s work 
on the rights of authors, from which it is now translated.] 


In the two preceding parts, I have collected together 
all the facts, ancient as well as modern, which it has been 
possible for me to obtain, concerning the rights of authors, 
without troubling myself as to the consequences to be 
drawn from such or such of the numerous materials, which 
I have placed before the eyes of my readers. 

Impartiality is not indifference. It was proper, that I 
should hold myself exempt from every systematic preoccu- 
pation, so long as my task was merely that of an exact 
narrator and a faithful compiler; but now it is our business 
to draw conclusions; and we should have lost the time we 
have spent in an exposition of arguments and facts, if so 
many illustrations had given rise to nothing but doubt in 
our minds, and, if, unable to choose between them, we did 
not find ourselves led to the free adoption of a system. 
For the sake of clearness, I shall divide this dissertation 


into as many paragraphs as it contains principal proposi- 
tions. 


I. 


Authors have a right to profit by the produce of their works. 


Natural equity and history agree in putting this proposi- 
tion beyond dispute. It has always been considered, that 
the author of a work has a right to be recompensed for his 
labors. In the period anterior to the invention of printing, 
this right, too self-evident not to be from thenceforward 
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explicitly acknowledged, did not exist under the form of 
an exclusive right; as no one denied the possessor of a 
manuscript or copy the faculty of reading it, learning it by 
heart, -or reciting it, so it was never dreamed of to interdict 
the taking of copies, to be bought and sold like all other 
movable objects. At this epoch, authors sold copies of 
their works, but the sale was not confined to them; and it 
was necessary to seek otherwise than in this pitiful way 
the remuneration to which they were entitled. It was not 
until after the discovery of the prompt and easy mode of 
reproducing a great number of copies, by means of the 
press, that the idea of an exclusive right arose, and it 
began to be believed that an author might find an in- 
demnification for his labor and a payment for his services 
in the sale of his works. This right, in the first instance, 
took the form of a privilege, which at that time prevailed 
in regard to all industrial fabrications, as well as in the 
exercise of all the professions; and, which, originally pro- 
tective, became more and more oppressive, as the improve- 
ment of the social state rendered it of less utility. But 
the system of privileges was complex; and those of au- 
thors were inextricably mixed up with the privileges of 
booksellers, of printers, and of dramatists. We have seen, 
in the first part of this treatise, what has been the progress 
of the claims of authors; how, at first unknown and mis- 
understood, they came to light when literature attained 
power; how they grew with the influence of the press ; 
and how they finally gained a place in modern legal sys- 
tems, in all of which they are now the objects of attention 
and regard. 

We may and we ought to discuss at length the nature 
and the extent of the rights of authors. But to deny that 
they have a right to derive a profit from their labors would 
be to deny the existence of light. We shall not stop to de- 
monstrate a truth so manifest. 
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II. 


Society acquires, by the publication of a work, a right to 
preserve the use of it. 


A work before it is published belongs only to the author ; 
it is his spoken or written meditation, his thought, his in- 
tellectual being; it is himself; the author is not bound to 
account for it to any one, and is the absolute master to 
modify or destroy it. The fruit which he then draws 
from it is the well-being of study, the enjoyment of labor 
and of the exercise of his faculties; it is that pleasure of 
creation which is produced by the birth of ideas. 

By publication, the author ceases to remain alone with 
his thought, and his work enters into all the understandings 
to which he communicates the expression of it. This is 
an incontestable fact. Does there result, from this fact, a 
right in favor of society ? 

It may be demanded, whether an author, who has com- 
municated his ideas by publication, and, in return, has 
received influence, honor, and perhaps profit from such 
communication, can, after having obtained these advan- 
tages, break the association into which he has caused the 
public to enter, and, at his pleasure, withdraw the share 
furnished by himself. Will it not be admitted, that if the 
public has gained the knowledge of the work, the author, 
on his part, has gained a public? Will it be denied, that 
the most original writer is the work of his own age and 
of former ages, as much at least as of his own proper 
genius; that the general domain has furnished him with 
the elements of the ideas which he has elaborated; that in 
restoring them to the civilization to which he is indebted 
for them, he acquits himself of a duty towards humanity, 
and pays to his cotemporaries and to his descendants a 
debt of gratitude, with which he is charged in favor of his 
cotemporaries and his ancestors ? 
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These considerations, weighty as they are, are not suffi- 
cient to bind the author himself otherwise than by a moral 
obligation, or to give rise to a formal right to interdict him 
from @elaying or suppressing, during his lifetime, his intel- 
lectual communications with the public. 

But when the author has ceased to exist, it does not 
belong to any one whatsoever to will that his work shall 
perish, or to place any obstacles in the way of the pro- 
pagation to which he has delivered it. ‘To have commu- 
nicated his conceptions to the public, is to have clearly 
manifested an intention to give duration and life to them; 
but, it is publicity alone that assures the life of a work, 
clothes thought with a body which is immortal, and pre- 
vents it from being destroyed with the corporeal organs of 
him who conceived it. The assignees of the author, who 
can have no rights but from him, would put themselves in 
revolt against his will, if they should injure the circulation 
of his work. It isin vain for the author himself to ex- 
press a desire, that after his decease the contract consum- 
mated between him and the public should remain unex- 
ecuted; the ideas, which, in his lifetime, he introduced 
amongst those of the public, the public detains by an inde- 
structible act, and possesses by an irrevocable donation, 
or, to speak more properly, by an alienation, the price or 
the penalty of which, received in part during the life of 
authors, will for ever identify itself with their memory ; the 
public has an express right to preserve these ideas within 
its domain. 


ILI. 


A law concerning this matter cannot be good, but upon the 
double condition, that wt neither sacrifices the right of au- 
thors to the public, nor the right of the public to that of 
authors. 


This proposition is a necessary consequence of those 
already stated. Since the two rights exist, to destroy the 
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one in order to give force to the other, would be to sanction 
an usurpation, either upon the private or the public domain. 

This conciliation of the two rights and interests, so far 
from having been neglected in practical legislation, appears, 
on the contrary, to be the principal idea, which has deter- 
mined almost all the laws concerning this matter. 

This result, to which we have arrived by experience and 
good sense, is not sufficient to explain the theory ; and our 
legislation, consequently, prudent and just as it is, has been 
incessantly attacked and called in question even in its very 
foundations. ‘This cannot fail to be the case, so long as the 
principles of our law remain enveloped in the same obscu- 
rity. It is only by the adoption of a strong and clear 
theory, and by the destruction of the prejudices which pre- 
vail in this matter, that the discrepancies of opinion will 
have anend. In order to do this, it is not enough to say, 
that there are two rights to be conciliated ; it is necessary 
to go further, and to become intimately acquainted with 
the nature of these rights, the conciliation of which is the 
problem to be resolved by a good law. 


IV. 


The two systems in question are those of a perpetual property 
and of a temporary right. 


By the first proposition, I have set aside every system, 
which would tend to a negation of the right of authors. It 
is not necessary, at present, to examine how this right shall 
be exercised ; is it perpetual or is it temporary,—such is the 
fundamental question which we must first decide; it will 
be time, afterwards, to consider the variable and secondary 
questions concerning the form to be given to this right, its 
mode, its conditions, and its duration. 

The partisans in favor of the perpetuity of this right are 
very numerous. ‘Their system is easily described; it is that 
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of property, with all its juridical characters, transmissibility, 
perpetuity, inviolability. The greater number of writers 
have embraced this opinion; we have seen it explicitly 
taught by d’Heéricourt, Diderot, Linguet, Voltaire, and the 
advocate-general Séguier; and it has been advanced by a 
hundred others. The expression literary property has en- 
tered into the language, and the adoption of these words, 
which have prevailed in use, indicates the popularity of the 
opinion which they express. ‘This opinion has finally pre- 
vailed to such a degree, that the compilers of the laws, lim- 
iting the exercise of the rights of authors to a specified period, 
have considered it a duty to commence by declaring, that, 
of all kinds of property, this is the most sacred, the most 
legitimate, the most impregnable. 

This theory has been applied by positive legislation in 
France, in the regulations of 1777, and in the law of March 
18, 1806, concerning designs for manufactures. In Eng- 
land, the jurisprudence has declared that a perpetual pro- 
perty existed in virtue of the common law, before it was 
restrained by legislative acts. The perpetual property 
existed in Holland from 1796 to 1811, and from 1814 to 
1817. 

The system of a temporary right has enjoyed but little 
favor among the writers; but, on the other hand, it has 
greatly prevailed in legislation. It is the general right of 
all nations; it is that of France, in all her laws, ancient 
and modern, with the exception of the two above mentioned. 
It is upon this basis, also, that all the modern laws relative 
to patents for inventions are founded. 

If the question were to be decided by authority, I do not 
hesitate to say, that the universal practice of enlightened 
nations ought to be of much greater weight than the agree- 
ment of the theorists, even if they were unanimous. 

It is a singularity worthy of remark, that a practice pre- 
vails, without exception, which attacks the received ideas, 
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which is at variance with the established language, and 
which shocks the favorite thesis adopted and defended by 
almost all the writers. ‘There certainly must be, on one 
side or the other, a prejudice to be rooted up, a dominant 
error to be destroyed. 

The theory of a temporary right is not, like that of a lite- 
rary property, readily expressed in a single word; it embraces 
complex ideas; it demands exposition and development. 
Already, in my treatise on patents for inventions, I have 
attempted a demonstration which I am now going to resume 
and complete, by endeavoring to refute or obviate the prin- 
cipal objections, to which it has appeared to me to have 
given rise. At this period, 1 was not acquainted with the 
dissertation of Kant, on this subject. I do not adopt all the 
developments or all the consequences of that dissertation; and 
I agree, that, proposing especially to found and to define the 
right of publishers, he has not explicitly resolved the ques- 
tion which now occupies our attention. But he has at least 
established it as a principle, that a book is nothing more 
than the use of the powers and faculties of the author, or 
an instrument by the aid of which he addresses himself in 
language to the public. I hope to demonstrate afterwards, 
that consequences flow from this fundamental principle, 
which are irreconcilable with the thesis of a perpetual 
property. 

It has frequently happened to me, in the discussion of this 
question, to meet with partisans of the right of property who 
were disposed to hold it very cheap; and, who, provided one 
consented not to deny the right, were ready to abandon all 
the consequences of it, and to restrain its effects to those of 
a property purely temporary. ‘This seems to have been the 
case also in all the legislative discussions on this subject. 
That expedients of this kind might be resorted to, in the 
practical management of affairs, for the purpose of cutting 
short or evading a discussion, is conceivable; but when we 








48 Theory of the Rights of Auihors. [Oct. 


are called upon to decide a philosophical problem, we must 
go to our task with more resolution. ‘The pretended solu- 
tion, which consists in acknowledging the property only to 
convert it immediately into a right purely temporary, is a 
mere subterfuge. I shall hereafter demonstrate, that the 
essential principles of property are opposed to such an 
adjustment. It is becanse the discussion of fundamental 
principles has been eluded, that the questions remain con- 
fused; that the laws, drawn up without method and unity, 
lend themselves to all forms of argument; that the juris- 
prudence floats without a compass. Investigations of this 
kind are not idle. ‘The study of legislation would be in- 
complete, if we should content ourselves with copying the 
texts which it might bring together, or even with deter- 
mining the results which it might be useful for it to obtain ; 
and something will be wanting to the satisfaction of the 
understanding, as well as to the logical certainty of the 
reasoning, if we neglect to go back to principles, and after- 
wards to follow them out in their results. 


¥. 
The reproduction of works of mind is not an object of property. 


In order to ascertain whether there is such a thing as 
literary property, or, on the contrary, whether authors do 
not derive their right to receive a price for their labors from 
a different title from that of proprietors, it is indispensable, 
in the first place, to consider the nature and characteristics 
of property in general. 

It is undertaking a formidable analysis, to attempt to 
show clearly the grounds upon which the great right of 
property, one of the chief supports of the social edifice, is 
founded. ‘There is no higher or more arduous question in 
the philosophy of law. 

That intelligence has the empire over things,—that man 
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is the lawful master of non-intelligent nature, delivered to 
him for his use,—is a truth too evident to be contested. 

That the world has been given, not to one or to several 
men, but to the human race; that sociality is a law of our 
physical, intellectual, and moral organization ; that the state 
of society,—a necessary state,—has created for men an 
order of duties, which they are essentially constituted to 
comprehend, and the care of which is confided to each 
individual conscience, even before it is assumed by positive 
laws; that, in the first rank of these duties, is placed that 
of respecting in our fellow-men, personality, reason, liberty, 
holy in them as in ourselves; that from thence results a 
moral limit to our empire over material nature, a limit 
which consists in a respect for the rights of others, in an 
obligation not to attempt to appropriate to our own use those 
portions of matter already appropriated by one of our fellow 
men: these are propositions, which philosophy has so well 
demonstrated, that it is quite unnecessary for us to stop to 
establish them by proof; they are acquired to science, which 
has a right to hold them as proved, and to take them for a 
point of departure. 

These fundamental principles are not sufficient of them- 
selves to establish and justify the origin and the conditions 
of this right. 

Property, as it is defined by usage and universal consent, 
is an entire and absolute right over things, which is acquired 
by first occupation, by exchange (a contract which includes 
that of sale), by donation, by natural successions, regulated 
by the will of the law, and by testamentary successions 
regulated by the will of the individual. 

The complete power of the proprietor,—the inviolability 
of his exclusive right,—the perpetuity of this right by the 
complete transmission of it from one to another ;—these are 
the characteristics which the habits of the human race recog- 
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nise in property, and upon which the respect it receives is 
founded. 

The right of property has had its adversaries ; for one of 
the proofs of liberty, which the human mind has always 
given, has been to revolt against the best-accepted truths. 
Some have demanded a new social organization, founded 
upon a cooperation of all labors, and a community of all 
goods; others, acknowledging labor as the only lawful 
source of possession, have attacked hereditary transmis- 
sions, and the payment of rents to proprietors, who do not 
occupy or cultivate their estates themselves. It would 
belong to a supreme power only, to assign to each his 
share in the distribution of material things, according to 
the capacity or the utility of individuals and for the greatest 
general good. 

I shall not trouble myself with a refutation of these para- 
doxes; not that they do not involve social problems of a 
high interest, or that the discussion of them might not lead 
to the establishment of important truths; but it is necessary 
to know how to set bounds to our inquiry, and to avoid the 
temptation of proving every thing and of saying every thing. 
I declare, therefore, that I take for my point of departure 
the common belief of the human race in the right of pro- 
perty. In another place, I shall set forth how and why I 
fully accept the wisdom and the truth of this general belief. 

Not only do I believe in the right of property ; but J am 
one of those who think that its establishment rests upon a 
necessary and natural right. I shall mention the reasons 
why I do not accept the opinion, which would reduce pro- 
perty to a mere creation of civil right, resulting from variable 
conventions, established by positive laws with a view to the 
greatest social utility. 

The numerous partisans of this last opinion consider pro- 
perty to be lawful because it is useful; for, according to 
them, utility is the root of all right; one positive law has 


a 








a 








1839. ] Theory of the Rights of Authors. 51 


created property ; another positive law may destroy it, and 
supply its place by a new combination. For those who 
hold this system, the controversy concerning the rights of 
the authors of intellectual productions may be reduced to 
the inquiry, whether, in this matter, it is useful or injurious 
to sanction a right, destined to be exercised, in all its plen- 
itude, according to the rules and with the consequences 
which the existing law attributes to the property of material 
objects.’ 

But I neither will nor can thus limit the question, since I 
consider property as belonging to that necessary right, which 
constitutes what must be called the natural law; a law 
superior to the arbitrary and accidental combinations of 
positive laws, which cannot reject it or substitute any thing 
in its place. If I should acknowledge in the rights of au- 
thors the character of property, my mind would not be at 
liberty to refuse them a single one of its consequences. 

I shall first set forth the ground and the origin of the right 
of property, and, then, penetrating into the essence of the 
right of authors, I shall examine whether these two rights 
proceed from the same source and exist upon the same 
conditions. 

What is the subject of the right of property ? and what 
is its object ? 

The subject of property is man. ‘The non-intelligent 
nature has been given to him to serve him, and that he 
might make use of it; it is put into his power, and subor- 
dinated to his action. ‘The things, which an individual or 
an association has not appropriated, remain a vacant good, 
a good useless to the human race, or rather they are not 
yet a good. 


1 Restrained to these terms, the question would be promptly resolved : for, 
as will be seen hereafter, grave considerations of general interest demonstrate, 
that there would be great danger to the social state, in subjecting the products 
of thought to the bonds of a perpetual monopoly. 
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The right over things would be illusory, if, for him who 
uses them, there were no stability, no security, no future. 
They cannot be used but upon these conditions. If, when 
aman gathers a fruit, any one might snatch it from his 
hand or his mouth; if, when he shelters himself under a 
roof, another might drive him from it; if, when he has cul- 
tivated and planted a field, the first comer might harvest it; 
who would be fool enough to cultivate the earth, to build a 
house, or to count for a moment upon the future? If this 
were the due order of things, providence, in delivering ma- 
terial nature to the human race, instead of furnishing it 
with the condition of its existence, would have thrown into 
the midst of it an inexhaustible source of discords and of 
wars ; life would be impossible, sociality a chimera; and 
man would be surrounded by chaos and violence. It is 
therefore the law of man’s nature that things should be ex- 
clusively appropriated. 

To whom shall they be thus appropriated? Since all 
have originally a right over all things, he who first marks 
a thing with the seal of his right, can no longer be divested 
of that thing, without suffering injustice and injury. 

The necessity of acknowledging the fulness of right in 
the person of the proprietor does not permit us to refuse him 
the right of exchange, of sale, of donation. He would not 
have all power over a thing, which he was interdicted from 
using, and in reference to which it was not lawful for him 
to transmit to another all his rights. 

That which would take place, if possession were not 
respected at all, would equally happen, if respect for pos- 
session were for a limited time only; as, for example, if 
upon the decease of the proprietor, his goods should remain 
without an owner. In that case, the object abandoned 
would perish or remain unused; or, rather, given over to 
the chance of conquest by whomsoever might first seize 
upon it, it would at every moment be the occasion of war. 
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If it is important that neither time nor death should dis- 
turb the stability of property, who shall possess upon the 
death of the proprietor? who shall become proprietor in his 
place ? 

It is neither a pure caprice of the accidents of birth, nor an 
unconsidered and arbitrary provision of law, which, by con- 
secrating the lawfulness of natural and testamentary suc- 
cessions, designates the legatee or the heir as the just succes- 
sor destined to continue the person of the deceased. 

No man is isolated on the earth; sociality is essential to 
the human race; society is a natural state. But society 
would not exist, if there were no gatherings together of 
individuals, if there were no aggregations of human beings, 
grouped around the heads of families and houses, of which 
those heads were the government and centre. It is by this 
cohesion of a multitude of partial societies, that the human 
race is held together and united. A proprietor possesses 
only upon the condition of performing certain duties. This 
condition requires him to nourish and educate his children, 
to contribute to the common expenses, to the charges of the 
state. His wife and children, his father and mother, his 
brothers and sisters, and his domestics, have a certain share 
in his goods, of which he is the dispenser, and of which he 
is prohibited, by the Jaw in some cases, and in others by 
morals, from depriving them. After him, his goods remain 
subject to his debts; in the first place, without doubt, to his 
civil debts, but also to his natural debts. They will pass 
to the persons, towards whom the deceased was bound by 
the most intimate duties, and who will form one or several 
other centres of houses or families. If the deceased desig- 
nates one of his associates, as the individual to whom his 
estate shall pass, this is the testamentary succession ; if the 
law designates the person, this is the legal succession. 

Through all the transmigrations of property, the character 
of perpetuity dominates, and continues it without interrup- 
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tion from the first occupant to those, who, by contract, 
donation, testament, or succession, represent him and sup- 
ply his place. 

Occupation is the first source of property; prescription is 
the second. ‘Those, to whom goods have not come regularly 
by the occupation of vacant objects, or from the assignees 
of the first occupants ;—those, who have been invested with 
them by conquest, war, or any other mode of spoliation, or 
by any other forcible act,—are usurpers and not proprietors. 
But, in default of the legitimation derived from the first 
occupation, the objects possessed by them may, in their 
hands or in those of their successors, acquire the character of 
property by the legitimation of prescription. This is a hom- 
age rendered to the necessity of the continuity of property. 
There is great sense in the axiom, by which prescription, 
the daughter of time and the mother of peace, is denomi- 
nated the patroness of the human race. 

Whatever may be the source of property, its essential 
characteristics are exclusive enjoyment, complete control, 
and transmissibility ; all which are derived from the very 
nature of man, and are necessary to the plenitude of tne 
right with which he is invested, as the master and king of 
nature. 

We have studied property in its subject, which is man. 
It is now to be considered in its object. 

Every object of property must be a thing susceptible of 
appropriation. 

It is for this reason, that slavery is unlawful; for it sup- 
poses the appropriation of an understanding, whereas every 
understanding must remain free and its own. 

Even in the non-intelligent nature, there are some things, 
the use of which does not require an exclusive apprehension 
perpetually transmissible. 

The division of things into appropriable and unappropri- 
able is not new. It was recognised and admirably deve- 
loped by the Roman jurisconsults. 
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There is necessity, utility, and justice, in attributing 
appropriable objects to exclusive proprietors; but to attri- 
bute unappropriable objects to exclusive proprietors, is to 
impoverish humanity entire. It is not necessary, since pri- 
vate interest has no need to trouble itself in their care or 
preservation; it is not useful, as the value of these things 
suffers no diminution by their being used by every body; 
it is not just, for every man has a right to what he can 
appropriate to himself without any prejudice to the rights 
acquired by others; and if an object is such, that every 
subject may have the full and complete enjoyment of it, 
without preventing any other subject from enjoying it 
fully and completely, to appropriate it to a single individual 
would be an intolerable usurpation. 

The same portion of earth cannot be cultivated or pos- 
sessed by all; but air and fire are universal riches. ‘There 
is a vast family of these goods, the common patrimony of 
the human race, and the gift of a liberal providence to each 
of its members. 

In this great division of objects into appropriable and 
unappropriable, to which of the two classes belong the pro- 
ducts of intelligence,—the works of science, literature, and 
the arts ? 

These productions and works, what are they? A nov- 
elty of combination in the results of thought. But how 
can any one doubt, that thought, by its very essence, 
evades all exclusive appropriation? When it passes into 
the minds which receive it, it does not cease to belong to 
the mind from which it emanates; like fire, it communi- 
cates and extends itself, without burning less brightly on 
its own hearth. 

From the fact, that the limitation of thought by exclu- 
sive appropriation is not necessary, the human race has a 
right to conclude that it is not permissible. If a field, or a 
fruit, or any object whatever, which is in its nature appro- 
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priable, is delivered to all, or if all desire to take possession 
of it at the same time, it is clear that no person will enjoy 
it. On the contrary, the propagation of thought, instead 
of injuring, strengthens, augments, enlarges it; happy that 
all can enjoy it, the human race derives therein its dignity 
and its life. To propagate, improve, and complete its 
diffusion, is for humanity the highest kind of progress. 

The perpetuity of property is agreeable to our social 
habits. A piece of land, a house, a movable, are possessed 
exclusively, and transmitted by succession. An author 
says to himself: I have created a work, which is worth as 
much as a movable, or a piece of land, why should not 
my children have the enjoyment of it, in the same manner, 
as other children enjoy the goods left to them by their 
fathers? 'l'hese considerations are powerful. It cannot be 
denied, that if the author had applied the powers of his 
mind in speculating, laboring, planting, or building, he 
might have thus increased the patrimony of his children, 
during that period in the family life, when it is upon the 
father and not upon the children, that the duty of labor is 
imposed, and when the tender age of the latter precludes 
them from doing any thing for themselves. But, if we 
attend to this matter a little, we shall see how the best 
truths are mutilated and ruined by being exaggerated. Itis 
necessary, that the labor of the fathers should be for the 
profit of the children; but it is not necessary, by according 
a right of indefinite property in objects, the essence of 
which does not require that they should remain for ever 
appropriated to exclusive detainers, to establish the princi- 
ple, that the labor of fathers has for its result to favor 
without term or limit the idleness of children, to the 
detriment of the whole society. 'To extend transmissions 
by way of inheritance beyond those cases in which inher- 
itance is indispensable, is to go farther than to consolidate 
property; it is to found a nobility, and to build up, on the 
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ruins of common right, exceptions and favors repugnant to 
our social order. 

The conclusion from what precedes is, that, there does 
not exist, in the nature of the creations due to the labors of 
authors, that character of property, which has for its condi- 
tion and consequence the perpetuity of indefinite transmis- 
sions. 

Here arises an objection, which has been too frequently 
renewed, not to merit a serious attention. If the question 
be confined to the mere thought itself, it is readily con- 
ceded that it is unappropriable; but, it is said, that, besides 
the thought, there is a further creation of the author in the 
productions of the understanding. When a manuscript, a 
picture, or a book, by taking a body, has marked with 
the stamp of its form a certain portion of matter, the 
paper, the canvas, or the colors, have become the Athalia 
or the Transfiguration. 'The material book, the body of 
the printing, is susceptible of property. Why should not 
this property possess all the characteristics of that of any 
other material object ? 

This objection rests upon a confusion. The right which 
we are examining is not that which consists in being the 
proprietor of the material body of a book or of a picture; 
it is that of reproducing the picture or the book; it is the 
right of copy. ‘There is no doubt, that the exercise of this 
right creates and produces appropriable objects. But that 
is not the question. Our inquiry is, whether this creative 
right is susceptible of being appropriated. A poet creates 
verses. ‘I'he paper, which materializes the emission of 
them, is an object of property; the hundred thousand 
copies in which these verses are reproduced are susceptible 
of becoming the property of an individual, or of a thousand, 
or of a hundred thousand. But the poetry itself, the 
power of each individual to identify it with his own un- 
derstanding, the possibility of reproducing by repeating or 
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writing it,—is not appropriable. The thought, the faculty 
of emitting it, the power of reproducing it, must not be 
confounded with those portions of matter which have be- 
come books, and of the property in which no person can 
deprive the owner, even though every body should repro- 
duce similar books, and should reimpress upon other ma- 
terial objects the emanation of the same thought. The 
mind, which first combined or created the thought, does 
not physically possess for its materialization a more ener- 
getic power, or a more special aptitude, than any other 
mind, which, after having apprehended and comprised it, 
will be as fully able to reproduce the thought materially, 
as if it had been the original creator. ‘To enable me to 
impress upon such or such a portion of matter the form of 
this thought, which, by falling under the aperception of 
my understanding, has penetrated its intimate essence, | 
have thenceforth no need of any one’s assistance. A posi- 
tive law or a particular agreement may, in this respect, 
limit or suppress my right; but, if [am bound by a law, 
or chained down by a compact, they deprive me of a 
faculty which I have acquired, and, which, without the 
express prohibition of a law or of a compact, would 
belong to me as fully as to the original creator of the 
thought. 

The material representation of the thought of an author 
gives birth to a value which may be sold and used ; and this 
creation of new values, added, by the power of their minds, 
to the general mass of riches, is not one of the least titles of 
good writers to the public gratitude. But, does it follow, 
that the spiritual element which enters into the composition 
of these values is appropriable? Certainly not. Further: 
considering books only in their material existence, and in 
relations purely industrial and economical, we shall per- 
ceive, that the essential and necessary part of the spiritual 
element in the creation of their value is limited to securing 
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the reimbursement of the expense of manufacture and sale ; 
an expense which would be lost, if the book, rejected by 
the public, should only be productive of a loss of industry, 
and a debasement of the original materials by the conver- 
sion of white paper into printed sheets. A short analysis 
of what constitutes the lucrative and venal part of a book, 
by establishing this proposition, will demonstrate, that no 
- portion whatever of benefit for the author can enter into the 
price of a book, except so far as it is voluntarily introduced 
there by the operation of a law. 

In order to publish a book, the material of a printing 
office, types, presses, and ink, are necessary; there must 
also be workmen to put this material in operation ; an 
undertaker, to oversee, lodge, and pay the workmen; a 
direction, to correct the proofs and to see to the beauty of 
the typographical execution of the work ; the printed sheets 
must be collected together, folded, sewed, and bound; and 
the edition must be warehoused, advertised, and sold. 
Fach of these operations requires intelligence, and labor, 
as well as funds. The entire sale of the edition ought, 
therefore, to repay the funds employed, together with the 
interest thereon; and to pay the undertakers a profit, a 
price for the employment of their understanding and their 
time, for the use of their capital, and for the risks incurred. 
If a publisher should raise the price of a book, which any 
one was at liberty to print, above these necessary expenses, 
free competition would soon bring forward another pub- 
lisher, who, by selling the book at a less price, would obtain 
the preference among buyers. 

In regard to the intellectual value of the book, what 
proves that this passes for nothing as an element of the 
price, is, that the more the work deserves the favor of the 
public, and the more certain its sale, the lower the price of 
it may be reduced. Print aCampistron and a Racine; and, 
most certainly, you will be obliged to sell the former at a 








60 Theory of the Rights of Authors. [Oct. 


dearer rate than the other, not that it has a greater literary 
value, but, on the contrary, because it has less. The sale 
being less sure, and therefore likely to be slower, it is 
necessary to charge a much higher price, on account of the 
risk of non-sale, and the longer use of capital and interest. 
Add to this, too, that the excellence of Racine, by multiplying 
the editions, obliges the bookseller to confine himself to the 
smallest possible profit, in order to maintain a competition. 

This is the case, when a book belongs to the public do- 
main, or, in other words, when there is no price to be paid 
to any one in order to acquire the right to print and sell it; 
the spiritual value of the book is commercially equal to 
zero, and the inevitable effect of competition is to efface all 
the elements of price other than those of the manufacture 
and sale of the book. 

In order that it may be otherwise, the inquiry must relate 
to a book which is reserved to the private domain; for then 
the expenses and profits of bringing it into the market no 
longer constitute the only elements of the price. Another 
is added, namely, the payment to the author for each copy 
delivered to the public. ‘The public must pay this supple- 
ment of the price, so long as there exists an exclusive right 
respected in the person of the author or of his assignee. 

It is a gross error to believe, that, in reference to this 
question, there exists a conflict of interest between authors 
and booksellers. When a book is of private domain, 
the benefit of the exclusive right is divided between the 
author and the publisher, who consequently has an interest 
in the existence of this exclusive right. The devolution of 
a book to the public domain confers, it is true, the right of 
printing it upon all; but under the condition of a free com- 
petition, which, of all the causes that operate to diminish 
the price, is incontestably the most efficacious. 

If it be true, that, in the present state of our law, it is 
nonsense to suppose, when no compensation is made to the 
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author or his representatives, that a present is made to the 
booksellers, it is just to remark, that it has not always been 
so; it was really a matter of grave controversy between 
authors and booksellers, when the right of printing and sell- 
ing was the object of exclusive privileges, in those persons 
who devoted themselves to that form of industry. It was 
then necessary to add to the price of manufacture and sale, 
not only a price for the author, but also a sort of rent, attri- 
buted to a privileged and incorporated profession. Hence 
the charge upon the public was enormous. ‘The authors 
had strong reasons on their side, when, in opposition to the 
factitious privileges of the booksellers, founded upon the 
limitations, wholly conventional, which shackled the free 
exercise of professions, they set up the claim of a right in 
their works, a right founded in justice and labor. But 
where the authors of that period erred, was, that in order to 
maintain their doctrine, they undertook to assimilate their 
right in their works to a true right of property. ‘The error 
has become more striking and more serious, since there are 
no longer any privileged booksellers. 

The state of things which then existed, in consequence of 
the corporate organization of the booksellers, may be com- 
prehended by a comparison of the state of things at the pre- 
sent day, with relation to dramatic works. In the case of 
a theatrical representation, if the public wish to enjoy it, 
they must not only pay the expense, risk, and profits of the 
theatrical enterprise, together with the price, in considera- 
tion of which, the author accords the right of representing 
his work, but also as a part of the price a further sum, 
which corresponds in a certain proportion with the privilege 
of the theatre. If the theatres were free, this last element 
would cease to enter into the price of dramatic represent- 
ations. 

The conclusion from the observations which precede is, 
that the faculty of copying intellectual products, so long as 
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it remains free and universal, possesses no saleable value. 
It acquires this sort of value only by becoming a right re- 
served. In its nature and in the absence of restrictive laws, 
it is universal, unlimited, and unappropriable, as much as 
thought itself. 

Published thought is only susceptible of being copied and 
reproduced, because it has been uttered. From this fact, 
the partisans of a literary property draw the consequence, 
that, inasmuch as the author, before emitting his thought, 
is the absolute master of it, and may give it to the public or 
not, as he pleases, he may also, in giving it to the public, 
make his own conditions, give one part of the enjoyment 
and reserve another to himself, cede to all the intellectual 
enjoyment, and reserve to himself the right of sale, the use- 
ful domain. It is thus, they add, that the proprietor of an 
immovable may alienate in part, and in part retain the 
rights which belong to him; he may, for example, alienate 
the right of habitation, or the right of culture, and retain 
the right of the chase. 

This course of argument rests upon the error which has 
already been pointed out, and which consists in confounding 
two objects of right, whose want of resemblance modifies 
the nature of the right itself. The emission of thought can 
only take place by its realization under some material form. 
such as speech, painting, writing. If an author wishes to 
make known his thought, it is absolutely necessary that he 
should utter it. This thought, once uttered, penetrates the 
understandings to which it comes, not because the author 
consents to it, but by this alone that he has emitted it. It 
is not possible, that any other conditions should be made. 
To give and to retain a thought is an impossibility, an 
absurdity ; and no one has the power, by a mere exercise 
of his will, to divide that which by its nature is indivisible. 
No hypothesis of reasoning can prevail against a reality so 
evident. 
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To conclude, thought is essentially unappropriable; and 
’ lo) } 


the faculty of copying and of reproducing thought is not 
less so. 


VI. 


The expression literary property ought to be discarded from 
juridical language. 


The proper employment of words is not a matter of 
trifling importance. When they are confused or ill made, 
they introduce obscurity or disorder into the ideas of which 
they are the signs. I have no fear in saying, that the pre- 
judices, which obscure the matter we are now considering, 
derive their principal strength from the right of citizenship, 
which the writers, an interested party in this controversy, 
have given to the expression, literary preperty, by the help 
of which they have habituated people’s minds to their pre- 
tensions. 

In its primitive sense, property means that which is pro- 
per, peculiar, to such a person, or to such a thing; that 
which belongs to its essence; that which distinguishes one 
person or thing from every other person or thing. ‘Thus, 
itis proper to man to be free; it is proper to animals to 
feel, to grow, and to move; it is proper to matter to be ex- 
tended, divisible; in other words, liberty is a property of 
man; feeling and locomotion are properties of animals; 
extent, divisibility, are properties of matter. In this sense, 
it is very true to say that thought is the property of man; 
that the thoughts of each man are his property. 

But it is not according to this rigorous and primitive 
acceptation,—it is in virtue of an extension given to lan- 
guage by analogy, that our field, our house, our clothing, 
our book, are called our property. ‘These objects are not 
proper to us; they are appropriated tous. The influence 
of language has modified the original signification of words 
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to such a degree, that the only objects of which man is 
called the proprietor, are those material external objects, 
which do not make a part of his person, but are accident- 
ally found. attached to him by mere appropriation. We do 
not say, that a man is the proprietor of his liberty, an ani- 
mal of his locomotion; that fire is the proprietor of heat, 
matter of divisibility. One is only said to be the proprietor 
of objects, in regard to which his right is derived from ap- 
propriation. 

If the word proprietor has but a single meaning, that of 
property has retained both. When we speak of property, 
however, as of an object of right, this word, in the legal 
and juridical sense, designates only the exclusive right de- 
rived from appropriation; and it is with property thus 
understood, that the laws occupy themselves. The ex- 
pression, property, used to designate the qualities and the 
intimate essence of being, has no place in the language of 
law. 

The thought of every man is proper to him. If we have 
succeeded in demonstrating, that this thought, when once 
emitted, will no longer be susceptible of appropriation, it 
follows, that the right of property, in the legal acceptation 
of the term, may be applied to the portion or portions of 
matter, upon which the form of the thought shall have 
been imprinted, and, for example, to such a volume, or 
such a picture, but that it will never extend to the thought 
itself, any more than it will to the faculty of copying, of 
reproducing, or of imposing its stamp and form upon any 
portion of matter. 

The expression right of copy made use of by the English 
and Germans is much more just. It does not confound 
the first emission of the thought with its reproduction ; nor 
the material property of each of the copies of a work with 
the intellectual possession of their contents. It opposes 
no obstacle to the more or less extended establishment of 
the rights, which the laws may guarantee to the author. 
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The expression literary property confounds all these 
ideas. We shall refrain from the just criticisms to which 
the word Jiterary is subject; and shall attempt merely to 
show the improper use made of the word property ; be- 
cause that is the important word, and because the language 
of the law cannot admit this use of it, without falsifying its 
meaning, and separating from it the essential characters of 
transmissibility, perpetuity, and inviolability, which must 
always be connected with it. 


VII. 
A book is the undertaking of a service towards society. 


A book is a writing by which the author addresses 
speech to the public; a use which he makes of his facul- 
ties to put in circulation the conceptions of his mind; it is 
a service which he renders to society by communicating to 
it his ideas. 

This definition is that of Kant, who takes care to ex- 
plain, that, in thus expressing himself, he does not speak 
of the material copy of the book, the mute instrument of 
communication with the public, but of the book itself, its 
contents, its words. 

As to the creation of new riches by the faculty of con- 
verting into books certain portions of matter, the utility of 
which is susceptible of increase by this conversion,—this 
is also a service, for which society is accountable to the 
author. 


VIII. 


An author has a right to receive from society a just price for 
his service. 


Respect for property is one of the foundations of the 
social order; but it is not the only one upon which the 
social order rests. 
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Some portion of material property is indispensable to the 
life of every man. All have need of being the proprietors 
of food for their nourishment, of garments to cover them, 
and of roofs to furnish them with shelter. 

It is given to some men to be born provided with goods; 
others, and this is by far the greater number, obtain with 
great difficulty, and only as they want it, that portion of 
property which their necessities require. 

This unequal distribution of goods is the result of liberty ; 
but the law of providence, which, by the mediate or im- 
mediate and always necessary consequences of liberty, 
leads the world to an inequality of goods,—this law is con- 
cealed from us. Our ignorance, which looks upon it as 
biind, calls it chance. 'Those who trust in the divine good- 
ness respect the unknown rule, the secret of which God 
has reserved to himself, and in virtue of which he chooses 
one to be born rich, and another to be born poor, precisely 
as he clothes such or such a soul in a strong or a feeble 
body, or places a man in one part of the globe rather than 
in another. 

To undertake to create an equality of goods would be 
a temerity, to which the hardest and most senseless of 
tyrannies would not expose itself. ‘The earth cannot be 
assigned in lots perfectly equal to each individual of the 
human race; nor can movable goods, by a perpetual pro- 
cess of weighing, apportion their distributions and their 
measures equally among all. The finite and limited es- 
sence of appropriable objects, as well as the innumerable 
accidents of their transmission, tend to concentrate them in 
a number of hands infinitely small in proportion to the gen- 
eral population. 

But if human laws have it not for their impossible mis- 
sion to destroy this inequality, they have the difficult duty 
to perform, which is nowhere strictly observed, of not 
encouraging and increasing it. ‘They will have enough to 
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do, if they impose it upon themselves as a rule, to destroy 
the factitious obstacles, which, by arresting the spring of 
individual activity, augment and aggravate the natural 
inequalities, or substitute in the place of them the heavier 
yoke of conventional inequalities. 

But there is a force, the power of which comes, if not 
to establish a perfect equilibrium, at least to diffuse among 
men enough of property to assure the subsistence of all. 
This force results from liberty and human activity: it is 
labor. 

If property were not respected, the most horrible chaos 
would take the place of social order. But the world would 
not be the less impossible, if, by the side of this respect, 
there did not coexist a principle not less serious and funda- 
mental, the principle in virtue of which each one owes to 
the labor of others a reward proportioned to the utility 
which he himself derives therefrom. 

Property of itself would not suffice for the life of any 
man. It is not enough to have a field; the owner must 
also, either by himself or others, cultivate, sow, and harvest 
it. Without labor, property would be inert, unproductive, 
dead matter ; it would be absolute repose. 

Labor in its turn would be nothing of itself. It is only 
by making use of material things, that man can obtain 
food, clothing, and physical enjoyments. Without the pos- 
session of matter, without property which is the right of 
perpetuity in this possession, labor would have neither ob- 
ject nor order: it would be a tumult, a combat, a chaos. 

Property which is repose, and labor which is motion, 
must therefore coexist. Without their harmony, there can 
be no human life. What labor requires is liberty in the 
first place and afterwards payment; property has no right 
either to recompense or wages, but only to inviolability. 

The law, which wills that all labor should receive its 
wages, is correlative to that which wills the inviolability 
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of property: each of them serves to guarantee and sanc- 
tion the other. Exchange between property and labor, if 
it do not go so far as to establish equality among men, 
must at least create for all the possibility of living. A so- 
ciety is not well organized but upon this condition. 

To what class do authors belong? Are they to be reck- 
oned among the privileged of providence, to whom it has 
been given to detain a few of those material things, which 
some are permitted to possess exclusively of all others ? 

Their place, and it is their glory, is at the head of those 
who live by exchanging their labors and their services for 
the material objects of which other men have the property. 

This labor, like every other, deserves its wages, and 
ought to be recompensed by a material price. 

It is ideas which govern the world; it is by them that 
humanity is ameliorated, that the lot of individuals is en- 
larged, and the empire of intelligence extended over the 
powers of nature. 

Reward authors; pay them their social debt. We have 
in no degree weakened the sanctity of this debt, by de- 
monstrating that the production of ideas, the faculty of 
reproducing them, is not an object of property. The au- 
thor, by giving utterance to thoughts which may be stamped 
upon matter, enables industry to fabricate books, and thus 
to create appropriable objects, destined to increase indi- 
vidual wealth. But by endowing humanity with a new 
combination of ideas, he does much more still; he enlarges 
the common treasure of ideas, which, without being proper 
to such or such particular individuals, is the vast reservoir 
to which all may resort, and which only grows and in- 
creases by the drafts that are made upon it. ‘To deprive 
any laborer whatever of his wages is always an injustice. 
To withhold his reward from an author, the first of la- 
borers, the artisan of the first of the goods of humanity,— 
the most extended, the most rapid, and the most complete 
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circulation of ideas,—would be an ingratitude ; it would, by 
the most improvident of calculations, strike with sterility 
the most abundant mine of wealth, the source of all riches; 
it would be a social trouble. 


IX. 


The guaranty of an exclusive right of copy in the reproduc- 
tion of a work is the best mode of remuneration on the part 
of society towards the author. 


It was for a long time thought, that writers and artists 
ought to be paid by pensions and favors; and it was in 
some sort the state and princes, who thus acquitted the 
debt of the public; but, whilst no scruple was felt at ac- 
cepting these favors, authors were disposed to blush for 
a payment drawn from the public by the sale of the right 
of copy in their own works. Some of these notions have 
changed. No unfavorable prejudice now attaches to a 
sale made by an author of his works. On the contrary, a 
reaction has been produced. Industry has mingled itself 
with literature and has too frequently taken its place. 
Pensions and favors have not ceased; but they have been 
banished to an accessory and secondary rank. Literary 
men no longer as formely have a separate existence, at the 
pleasure of princes and the great, to whose liberality they 
are indebted for peaceful leisure, and to whom they give 
praise and sometimes glory in exchange. Letters now lead 
to fortune, to employment, and to honors. 

The moralist, who takes notice of this revolution, will 
find both good and illin it. In the actual order of things, 
as in the old literary life, the passions, both great and 
small, the instincts, generous or mean, calculation and 
disinterestedness, have their action and their part. But, 
on the whole, ideas have improved. 'To live by the volun- 
tary tribute, which the public imposes upon itself, is not 
humiliating to any position, or unbecoming to any genius. 
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There are insurmountable difficulties opposed to every 
mode of payment, which should proceed on the plan of 
pensions or of a fixed allowance; or even, with some very 
rare exceptions, upon that of a purchase for a price paid 
at once; which last would take the form of expropriation 
for the benefit of the public, if the author were not at 
liberty to refuse to accede to it. With such modes of re- 
compense, distributive justice would be impossible; and 
there is no treasury which would suffice for the insatiable 
pretensions, the capricious favors, and the ready extortions, 
to which these methods of rewarding authors would open 
the way. If the plan of expropriation for the benefit of the 
public were adopted, who would pronounce upon that 
utility, and set a value upon the literary works to be 
taken? Who would appease rival claims? Who would 
do justice to mediocrity? Who would invent rewards 
worthy of genius without exciting envy? Who would 
make advances to proud or modest merit? If the estima- 
tion of the value of works to be purchased for the benefit 
of the public be attributed to the government, to what dan- 
gerous suspicions, to what low intrigues, to what ingenious 
corruptions, to what shameful gains, will not the admin- 
istration be exposed, without speaking of the errors into 
which it must inevitably fall? But suppose the works of 
writers are to be valued by their peers: will it be safe to 
trust literature, disinterested, modest, and impartial, as it 
may be, with the decision of its own cause? Do magis- 
trates and juries possess those habits of mind, and that pe- 
culiar knowledge, which are indispensable to the decision 
of so difficult a question? For my part, I perceive, on all 
sides, nothing but inconveniences and impossibilities. There 
is but a single just appreciator of the wages due to writers 
and to artists: the public. There is but a single just ap- 
preciation: that which the public, without establishing 
any rule beforehand, measures by the utility and the 
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pleasure which it derives from a work. One single mode 
of appreciation seems to me to be just and possible; it is, 
to allow an author, for each edition or for each copy of his 
work, a right of copy. 

This means is that which experience has made known as 
the most simple; it is also the most equitable ; for, in gene- 
ral, the most judiciously approximative valuation of the 
utility of a book consists in the success which it obtains. 
By the adoption of this mode, the remuneration of the author 
will be very much subdivided, and the price of each copy 
will be increased by the part which it bears in the general 
value assigned to the object of the copy. 

This enhancement of the price of a book is, doubtless, an 
inconvenience ; for cheap books are more rapid, powerful, 
and active propagators of ideas, than those whose price is 
dearer. But there can be no payment of authors, unless re- 
course is had, in some way, to the public, to furnish it. To 
increase the price of a book, in order to pay the copy-right, 
is to establish a sort of impost. Now, an impost, though 
always inconvenient to the public, is legitimated by its des- 
tination, when it returns to the public, in the form of general 
expenses, in individual security, in efficacious guaranties, 
more than it takes from each contributor. It is buying the 
cheapness of a book too dearly, to refuse to pay the author, 
to sacrifice him to his labors, and to discourage and debase 
him by want. ‘The book will cost a little more; but it will 
see the light, and will not be stifled before its birth; and, 
above all, we shall not be guilty of an injustice towards the 
author. ‘I'o say, that one would prefer to pass a bridge or 
canal, without paying any thing, rather than to reimburse 
the expense of it by a toll; that one would like to be de- 
fended by an army, without paying the soldiers; judged by 
tribunals, without paying the judges; instructed or amused 
by an author, without paying him for his labor; by a book- 
seller, without paying him the expenses of carrying on his 
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business ; by a printer, without paying him the expenses of 
his trade; by a laborer, without paying him for his cultiva- 
tion and seed; would be setting up the strange pretension 
of receiving every thing from society, without contributing 
any thing in return, and of making use of our fellows as if 
they were not our equals; it would be the overthrow of 
every social idea. 

This impost laid upon a work in favor of an author may 
be collected in two manners. The one consists in interdict- 
ing to every body but the author and his assignees, the 
faculty of fabricating and selling the work; the other would 
be, to leave every one at full liberty to fabricate and sell the 
work, but subject to the condition of paying a certain sum 
to the author by way of compensation. The first system 
establishes a privilege, the second a rent. 

The second system may be the most attractive on a first 
view. Many persons, who are unwilling to renounce the 
notion of the right of copy being an object of property, 
would prefer having recourse to a rent, in order to preserve, 
by a sort of sovereignty, which may be indefinitely extended, 
some image of a property indefinitely transmissible. 'The 
order of ideas would thus be satisfied, which, separating the 
spiritual from the lucrative part of each work, delivers the 
enjoyment of the first to the public, and retains only the 
second as an article susceptible of sale and profitable use. 

We shall not occupy ourselves with the objections which 
might be urged, either against a very long duration, or the 
perpetuity, of arent. ‘These arguments might be applied 
with equal force to the extension, which one might attempt 
to give to the duration of privileges. We will examine the 
inconveniences inherent in the system of rent considered in 
itself. 

This plan is inadmissible, by reason of the impossibility 
of fixing the amount of the rent, and the excessive difficulty 
of collecting it. 
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The obstacles in the way of collecting the rent might, 
perhaps, be surmounted by great care ; but, it is impossible, 
by any regulation, to fix the amount of it. 

This amount cannot depend either upon the arbitrary 
will of the author, or upon the valuation which any person, 
who desires to make use of the right of copy, may think 
proper to make. ‘To allow the debtor of the rent to fix its 
amount is a manifest absurdity ; but it would be absurd, in 
the same degree, to permit it to be fixed by the price which 
the author should demand. This would, in fact, be the 
same as conferring upon him the privilege of selling his 
work, and it would be a thousand times better, to attribute 
to him the monopoly of it at once, than to arrive at the 
same result in an indirect manner. 

Shall the law be required to determine the amount of the 
rent? But what can be more unjust than a fixed measure 
applied to objects which are essentially unequal? Shall 
the number of copies, the size of the volume, or the price, 
be taken as a basis? ‘There are some works, the consump- 
tion of which can never exceed a hundred, five hundred, or 
a thousand copies; whilst there are others, which are sold 
by tens and hundreds of thousands; the size of the volume 
varies with all the caprices of publishers; and the price 
is more variable still. Without speaking of extremes of 
price, which are subject to the control of no one,—or of the 
extreme facility of fictitious prices and the impossibility of 
proving them,—we know that the Telemachus may be pub- 
lished at twenty sous a copy, in one form, and in another, 
which will not be too dear, at one or two hundred francs. 
In connection with the text which does not vary, we must 
take into consideration the paper, the type, the typographical 
skill and care, and the accessory ornaments, by engraving 
or otherwise, all which objects are variable to infinity. If 
the basis of the rent be a proportional value, each T'elema- 
chus, of which the price is two hundred francs, will produce 
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for the copy-right alone a larger sum, than each entire copy 
of the other edition is worth; and yet the text in both is 
precisely the same, and is no more valuable in the one than 
it is in the other. 

Another mode of fixation remains; which consists in an 
estimation by experts, variable according to circumstances, 
in case of disagreement between the debtor of the rent and 
the author. But, who does not see the expense, the delay, 
and the litigation, to which every case would give rise ? 

This question is decided by reasoning precisely as it has 
been determined by experience. The exclusion of every other 
acceptable system leads necessarily to the adoption of privi- 
leges destined to guarantee a monopoly of the manufacture 
and sale, either to the author alone, or to him and his 
assignees. All the existing systems of law, whilst they 
adopt these privileges, make them temporary. ‘The prac- 
tical grounds of this opinion have been indicated by the 
profound understanding of Napoleon, in a discussion in the 
council of state.’ 

1 “ Napoleon said, that the perpetuity of property in the families of authors 
would be attended with inconveniences. A literary property is an incorpo- 
real property, which, in the lapse of time, and by the course of successions, 
would become divided among a multitude of individuals, and would finally 
cease to exist for any body; for, how could a great number of proprietors, 
frequently at a distance from one another, and who after some generations 
could with difficulty be known, come to an agreement and contribute to re- 
print the work of their common author? But, yet, if they did not do so, and 
they alone had the right to publish it, the best books would insensibly disap- 
pear from circulation.” 

“ There would be another inconvenience not less grave. The progress of 
light would be arrested ; since it would no longer be allowable to comment on 
or annotate works ; glosses, notes, commentaries, could not be separated from 
a text, which one was not at liberty to print.”’ 

‘“ Besides, a work has produced to the author and his heirs all the benefit 
which they can naturally expect from it, when the first has had the exclusive 
right to sell it during his life, and the others during the ten years which suc- 
ceed his death.” 

‘«‘ Nevertheless, if it be desirable to favor the widow and heirs still further, 
let their property be extended to twenty years.” Loere, Legislation civile 
de la France, t. ix. p. 17, 18, 19. 
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I have defined property. As to the definition of privilege, 
every one knows it; it is a private law, privata ler. It is 
unnecessary to add, on the one part, that there exist privi- 
leges which are perfectly legitimate ; and, on the other, that 
to subscribe to the dogma of literary property is to decide, 
in a word, that a monopoly of the productions of the under- 
standing shall be for ever concentrated in the hands of a 
small number of privileged persons. 


X. 


Perpetual privileges would destroy the rights which belong 
to society. 


To accord to an author, as a remuneration for his labor, 
and by a legal concession, a perpetuity of the monopoly 
which would exist by itself if the right which belongs to 
the author accrued to him asa proprietor, would be to arrive 
by another way at effects precisely identical with those of 
the right of property. 

It has been seen, that hitherto I have undertaken to de- 
monstrate, that the right of authors differs from the right of 
property, by studying these rights in their nature and in 
their cause. 

It is time now to consider effects. ‘Those which would 
flow from the adoption of the theory of a literary property 
being absolutely the same as those which would be produced 
by perpetual privileges, I shall not separate them in what I 
have to say on the subject. 

The perpetuity of transmission, whether of privilege, or 
of property, would increase the price of books, and would 
expose them to destruction. 

The perpetual enhancement of the price of books, the 
absolute destruction of all competition, both for the present 
and the future, by retarding the circulation of ideas, would 
be mortally prejudicial to social progress. But society would 
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not suffer alone; the fame of the author and of his memory 
would be lessened; his dearest and most noble wish, the 
propagation of his ideas, would be compromised and de- 
ceived. For the sake of paying a higher price to the author, 
we should restrain the influence of his services; we should 
diminish, with the utility of the work, the justice of the 
reward ; we should weaken his claim upon humanity, by 
the very measures which we should take to exaggerate its 
value. ‘The momentary enhancement, which temporary 
privileges lead to, has its inconveniences,—which cannot be 
avoided; a perpetual enhancement would be an evil with- 
out remedy. 

In thus going beyond our object, we should run a great 
risk both of not obtaining it, and of injuring the very inter- 
ests which we had an intention to serve; the wants of the 


general consumption, and the necessity of the diffusion of 


good books, would multiply counterfeits,’ which would be- 
come the only corrective of the perpetual monopoly; the 
connivance of the public would excuse a crime by which 
the public would profit, but which, nevertheless, cannot any 
more than others be tolerated without danger and without 
leading to the habit of regarding private rights and the laws 
with contempt. A bounty, always open, in favor of foreign 
industry, would crush the domestic publishers, and destroy 
all the profits attached to the rights of authors, only to 
enrich fraud. When the privilege is merely temporary, the 
sacrifice is shorter ; its justice is evident ; and, yet, it is only 
preserved by the most active watchfulness. What would 
be the case, if it were to last for ever? 


' The word contrefacon, by which the French denominate the unauthor- 
ized publication of a book, and which we have translated by the word counter- 
feit, is very little if at all better than the English phrase, pirated edition. 
Originally the counterfeiter was one who reprinted a book already published, 
and counterfeited the certificate of privilege inserted at the head of the 
work. 
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An argument, in favor of the perpetuity of the rights of 
authors, may be drawn from the powerful encouragement 
which would be afforded to writers, by holding out to them 
the prospect of the creation of a property, which should be 
for ever transmissible in their family, and thus prevent the 
descendants of those great men, whose genius has enriched 
their country and the world, from falling into poverty. 

This argument may for an instant have some effect, and, 
in many minds, may counterbalance the serious wrong, the 
irreparable injury, which would be done to the memory of 
an author, by the perpetual enhancemeut of the price of his 
book. But, before yielding to this argument, let us at least 
estimate its value. In order to render it efficacious, it would 
be necessary to prohibit alienations of an author’s right in 
his work out of his family, and also to prohibit authors 
themselves from alienating their rights but for a limited 
time ; this would be the only means of avoiding the sight of 
an author’s family in indigence, by the side of an opulent 
assignee. Let us see what strange results would follow 
from this interdiction of alienation,—this derogation from 
the common law. Shall the author’s right be divided, to 
infinity, among all his heirs? But, then, be the generations 
which succeed ever so few or the author’s family ever so 
little extended, with whom shall third persons treat? How 
shall one unite so many divers consents, when it may be 
necessary to treat? Who will undertake to find so many 
scattered individuals, to regulate their respective interests, 
and to bring their different wills to agree? Add, too, that 
by the successive augmentation of the number of parties 
entitled, the part of each will be diminished by indefinite 
divisions and subdivisions, and finally reduced to nothing. 
Will it be attempted, in order to avoid a part of these incon- 
veniences, to authorize licitations and divisions, in conform- 
ity with the common law? But, in this hypothesis, what 
becomes of the dream of putting beyond the reach of want 
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the name and the blond of the man of genius, whose works 
were to be protected for ever for the benefit of all his heirs ? 
In no long time, some of the branches of a family will be 
ruined, whilst others will become opulent; and, thus, a part 
at least of the descendants of the same father will cease to 
profit by the fruit of his labors. 

In order to attain to any efficacious result, it would be 
necessary to venture farther, and to go to the length of a 
free substitution. Create, therefore, an intellectual majorat 
at once. Give, by the right of the eldest, a powerful repre- 
sentation to the rights of authors. 

All these hypotheses are senseless. If a glorious name 
should happen to be borne by men condemned to want, 
these are private misfortunes which may be relieved. ‘The 
state may be generous towards them, as was Voltaire to the 
family of Corneille. But these are not considerations, which 
can authorize the violation of a right, in its nature and in 
its consequences. If the rights of authors were a perpetual 
property, it would be necessary that they should enter into 
commerce, like all other goods; and nothing could prevent 
the public from being burdened with charges altogether 
irreconcilable with the interests of the most precious of all 
consummations, that of the nourishment of the under- 
standing. 

When a son inherits the field of his father,—when an 
acquirer succeeds to his seller,—when, in fine, a property 
is transmitted in any mode whatever,—the new proprietor 
acquires in all their plenitude the rights which belonged to 
the former proprietor ; absolute master of the thing, he may 
use it or not use it, preserve or destroy it. ‘The assignees, 
who succeed either to the property or to the privilege of the 
author, will for ever be the sole lawful proprietors of all the 
copies of the book, not one of which can ever be for sale, 
unless it have originally issued from their hands or from 
those of their agents or mandataries. Here is manifestly 
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the possibility of an immense danger ; not of a partial loss 
merely of the book, by an enhancement of the price, but of 
its total destruction. When the habitual course of human 
transactions shall have brought a work into the hands of 
speculators, and concentrated all the copies of it in their 
possession ; when the lapse of generations shall have weak- 
ened or effaced the pious regard for the paternal name, 
where the privilege remains in the family ;—-the fate of a 
work will be abandoned to all the calculations of indiffer- 
ence. Let it no longer be said, that uttered thought neither 
can nor ought to be destroyed, and that it is acquired to 
humanity. Not only will it become lawful for the avarice 
of every heir to paralyze the circulation of a work; not 
only may his avidity retard or promote its propagation ; but 
every powerful party, every jealous government, every rival 
author, every speculation of competition, will have the 
power, by the aid of a little money, to destroy it entirely. 
The heir of Pascal will have it in his power to sell himself 
to the jesuits, and to interdict the circulation of the Provin- 
cials. Let us no longer make any account of that debt of 
all men, who owe to circulation the ideas they have bor- 
rowed from it, and who are bound to pay, to restore to the 
public, what the greatest geniuses, the most original minds, 
owe to their own age, to anterior ages, to their education, 
to what they have learned in the world, in books, and 
in conversation with the great minds of all ages. The 
works of genius will no longer belong to humanity; they will 
become mere merchandise, to be quoted on the exchange. 

These inevitable consequences of perpetuity are sufficient 
to do away with perpetual privileges. 

These consequences alone, and independent of what is 
revealed, on the one hand, by the study of the right of pro- 
perty, and, on the other, by that of the right of authors, 
examined and considered in their origin and in their essence, 
would be sufficient to condemn by its effects the dogma of 
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a literary property. If theories commend themselves to our 
conviction by an examination of their causes, they are to be 
judged by their effects ; practice is the touchstone of theory, 
as theory is the regulator of practice. If the principle of pro- 
perty, when we apply it to the productions of thought, can- 
not lead to any other than impossible or dangerous conse- 
quences ; or, rather, if it do not conduct to results which 
are useful to humanity and the social well-being; we may, 
for this reason alone, boldly affirm that in this matter it is 
not the true principle; for, utility, if it is not the basis of 
systems, controls them; and, certain as it is that it does not 
create right, it is equally so, that we cannot avoid believing 
in that sovereign and wise harmony, which, in the laws that 
govern humanity, always unites the just with the useful. 

Philosophically considered in its causes, literary property 
would be an error; regarded practically in its effects, it 
would be a social evil. I well know, that there is a sove- 
reign and beneficent remedy for the errors of the human 
mind and its inability to seize clearly the truth, in refrain- 
ing from carrying out the consequences of a principle. We 
do not desire that works of mind should perish, and we 
oblige their proprietors to publish them even against their 
will; we are unwilling that their price should render them 
inaccessible, and we determine the conditions of the price; 
we are unwilling to bind the future indefinitely, and we 
secure a reversion to the public domain; that is to say, we 
prefer being deficient in logic to being deficient in good 
sense ; and, to preserve the word property, we readily sacri- 
fice the necessary consequences which result from the right 
of property. 

It is no doubt better to be illogical, than to act foolishly ; 
but we ought to endeavor to be logical, and to abandon a 
theory, when its results are evidently false. It is by pro- 
ceeding in a different manner, that skepticism is propagated. 
The more important a part the respect for property plays in 
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regard to principles in human societies, the more it is ne- 
cessary to preserve it from those exaggerated extensions, 
which, instead of fortifying this great conservative princi- 
ple, only expose it to be called in question. 

To conclude, we are reduced to this alternative: either 
to shake the right of property, by proclaiming that it is in- 
violable and perpetually transmissible only in theory, and 
that its principle may be destroyed by exceptions, when we 
come to practical applicationsof it; or to deny that perpetu- 
ity and inviolability are the essential characteristics of pro- 
perty, in which case, we shall doubtless undertake to find 
other explanations of it, other conditions, other foundations, 
another nature. 

These difficulties will all vanish, if, without seeking to 
aggrandize words by confounding ideas, we consent to re- 
cognise in the publication of a book what it is so beautiful, 
so easy, and so satisfying to see in it; a service rendered. 
The consequences of property, on the contrary, by weakening 
the service, and by exposing it to perish, render the problem 
insolvable, and prevent a compliance with the first of all the 
conditions necessary to establish the justice of payment to 
an author, namely, the necessity, in recompensing his labor, 
to maintain untouched the rights of society to the enjoyment 
of ideas, for the sake of the greatest glory of the author, and 
even for the accomplishment of his work. 


XI. 


The privilege ought to exist for the life of the author, and 
for a certain period after his death. 


In regard to industrial inventions, the privilege of invent- 
ors is fixed by our laws at five, ten, or fifteen years. 
It is with reason that a longer duration is assured by the 


laws to the privilege of authors, in regard to productions of 


literature, science, and the fine arts. 
VOL. XXII.—NO. XLII. 6 
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The first reason, which may be mentioned in favor of 
such an extension of the privilege of authors, is not so uni- 
versally true as to be relied on as decisive; it is, that as a 
book or a painting affords its author less profit, and more 
slowly, than many kinds of industrial inventions, the profit 
ought to be accorded for a longer period. 

In the second place, an industrial invention may present 
itself to several minds at the same time. It is not so indi- 
vidual as a literary creation. The state of science, its 
wants, its anterior labors, may lead almost inevitably to 
inventions, in which the discoverer frequently has nothing 
more, indeed, than a right of priority. 

But there is a third reason, which, of itself, alone, proves 
that the privilege ought to be for the life of the author. 
Literary labor engages the personality, the individuality, 
of the author, in the highest degree. A moral and even 
legal responsibility is attached to the publication of a book. 
The strictest justice requires that the author should have 
the entire control of the emission of his ideas; and nothing 
should be allowed to prevent him from taking them back, 
completing, retouching, and modifying them. He must 
have power to manage and combine at pleasure the pub- 
lication of the works, with which his fame and his con- 
science are connected; and he should also remain the 
absolute arbiter of his intellectual communications with 
the public. 

Justice, however, does not stop there; and it would not 
be equitable, even in regard to the author, to limit the 
duration of the privilege to the period of his life. If the 
privilege were merely for life, and consequently entirely 
uncertain in its duration, the author would find it difficult 
to conclude the commercial treaties necessary to the pub- 
lication of his work. In all cases, where an advance of 
funds to a considerable amount is indispensable, the pub- 
lisher must be able to reckon with confidence upon a cer- 
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tain duration of the privilege, within which the work may 
be published and sold, and the capital returned. 

It must not be forgotten, that, while the advantage of 
the public is to be cared for, justice should also be done to 
the family of the author; and that considerations founded 
in the most rigorous justice require that the privilege 
should be accorded to his heirs, for a period long enough 
to be profitable to them. It is neither necessary to infeoff 
a family with property indefinitely without labor, nor to 
interdict a writer from a thought of the future for the ex- 
istence of his children. 'The head of a family ought not 
to be chilled in the midst of his labors by the thought, that 
they will be useless to those, whose well-being is dearer to 
him than his own, and over whose future welfare the 
most imperious duty commands him to extend a protecting 
foresight. The law cannot be indifferent to the perform- 
ance of obligations, on the observance of which the spirit 
of family rests. 

In bringing this long discussion to a close, I am happy 
to conclude with an approval of the system upon which 
the laws of my country are founded. We are too easily 
inclined to blame the laws under which we live. I felici- 
tate myself on being able, even at the end of a tedious in- 
vestigation, to render my homage to one branch of our 
law, which it is the fashion of the day to attack in the 
most pertinacious and wanton manner. 

Our system of laws concerning the rights of authors is 
doubtless imperfect ; it is especially incomplete in its details, 
and ought to be codrdinated into a general law. 

But to change its principle, which is wise, and to shake 
its foundation, which is solid, in order to improve its de- 
tails, would be doing more harm than good. It would be 
a hundred times better to preserve our existing laws with 
all their imperfections. 


6* 








84 Theory of the Rights of Authors. [Oct. 


ANALYSIS OF KANT’S DOCTRINE OF THE RIGHTS OF AUTHORS. 


Kant comprehends all his argumentation on the subject 
of the rights of authors, in two syllogisms: the first of 
which is destined to prove the right of the publisher; the 
second to refute the pretensions of the counterfeiter. 


First syllogism. 

** He, who conducts the affair of another, in the name 
of the proprietor and against his will, is bound to cede to 
the latter or to those having his authority all the gain 
which he derives from the affair, and to indemnify them 
against any loss which may result to them from his gestion. 

“The counterfeiter conducts the affair of another (the 
author) in the name of the proprietor and against his will. 

“'The counterfeiter is therefore bound in favor of the 
author, or of his authorized agent (his publisher) to a 
cession of the gain, and an indemnification for the loss, re- 
sulting from the unauthorized printing and sale of a work.” 

We shall only present the arguments by which Kant 
supports the minor of this syllogism. He divides the dis- 
cussion thus: 1, the publisher, whether authorized by 
the author or not, conducts the author’s affair; 2, the 
counterfeiter conducts the affair against the will of the 
author. 

1. The publisher, whether he be a counterfeiter or not, 
conducts the affair of the author. In order to establish this 
proposition, Kant inquires, in the first place, what is the 
true idea of a book; and, secondly, what is a publisher 
whether authorized or not. 

‘A book is not, for the author, an article of merchan- 
dise, an object of commerce; it is a use of his powers 
(opera) which he may concede to others, but which he can 
never alienate. Every book is a writing of the author, by 
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which the latter speaks to the reader. He who prints this 
writing does in fact also speak to the public by the copies; 
but he does not speak for himself; he speaks in the name 
of the author; he presents him publicly as speaking; he 
is the intermediary between the author and the public, to 
transmit to the public the words of the author. Every 
copy of these words, whether manuscript or printed, is an 
object susceptible of private property; the proprietor may 
make use of it himself; he may make it an article of com- 
merce in his own name. But, to make any one speak 
publicly, to carry his words as such to the knowledge of 
the public, is to speak in the name of the author, it is to 
say to the public: “ by my intervention, the author im- 
parts to you in words such or such a thing; I am answera- 
ble for nothing, not even for the liberty which the author 
takes in speaking publicly to you by my organ; I am only 
the intermediary between him and you, charged to trans- 
mit his words.”” ‘There can be no doubt, that a publisher, 
acting in this manner, conducts an affair of another; we 
cannot regard itas his own. In truth, the publisher fur- 
nishes in his own name the mute instrument by which the 
words of the author are transmitted to the public,—an 
instrument which is not a thing, but an employment of 
the powers of the author, opera, that is to say, literal 
words ; but it is entirely evident, that it is in the name of 
the author, that the publisher, by means of the press, car- 
ries these words to the knowledge of the public; it is only 
in the name of the author that he presents himself, as him 
by whom the author speaks to the public. 

“2. The counterfeiter conducts the affair against the will 
of the author. In fact, he is a counterfeiter only be- 
cause he encroaches upon the powers of him whom the 
author has charged with the publication of his book; and 
the question arises, whether the author has a right to 
accord to a third person the same powers which he has 
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already conferred upon a publisher, or to consent that a third 
person should exercise these same rights. Now, it is evi- 
dent, that as each of these two individuals, namely, the 
original publisher and the counterfeiter who arrogates to 
himself the right to publish, would conduct the affair of 
the author with the same public, the gestion of the one 
would render that of the other useless and would be pre- 
judicial to him. Thus, we ought to regard it as impossi- 
ble, that an author should be permitted to add to the agree- 
ment with his publisher a clause by which he should 
reserve to himself the power to accord to others also the 
permission to publish the same writing. From whence it 
follows, that the author has no power to give this permis- 
sion to a third person, to the counterfeiter, and that the 
latter cannot even presume the consent of the author. 
From all which it results, that an unauthorized publication 
is the gestion of the affair of another, in the name of the pro- 
prietor, but in opposition to his legal will. 

“Tt follows equally from this argument, that it is not the 
author, but his publisher, who is injured by the counterfeit 
publication ; for, the author having abandoned to the pub- 
lisher the gestion of his affair with the public, to be dis- 
posed of by him entirely and without reserve, the publisher 
is the sole proprietor of this gestion, and the counterfeiter 
injures the rights of the publisher, and not those of the 
author. 

“ However, as this right of gestion of the affairs of the 
author may be equally exercised by a third person, and is 
not inalienable in the nature of things, jus personalissimum, 
but only in so far as it is made so by the agreement of the 
parties, the publisher has authority to cede his right to a 
third person, because he is the proprietor of the procura- 
tion. The proprietor cannot refuse his consent to this 
cession, and the cessionary cannot be denominated a coun- 
terfeiter: he is a publisher clothed with a legal power, as 
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having the rights of the original publisher constituted by 
the author.” 


Second Syllogism. 


“The property of a thing cannot, by itself alone, import 
an affirmative personal right in reference to a third person. 

“'The right to be the publisher of a writing is an affirm- 
ative personal right. 

“This right therefore cannot result from the property 
alone of a copy, which is the property of a thing. 

Major. “A necessary consequence of the property of a 
thing is the negative right of the proprietor to oppose him- 
self to all undertakings on the part of third persons, which 
tend to create obstacles in the way of the unlimited use 
of the thing by him; but the simple property of a thing 
cannot import an affirmative right in reference to the per- 
son, namely, the right to require of that person any re- 
sponsibilities or services. ‘This right may be established, 
indeed, by a particular clause of the contract, by which the 
acquisition of the property is made; and, consequently, 
one may stipulate, at the time of the purchase of an article 
of merchandise, that the seller shall be bound to send it 
free of expense to a particular place. But, in this case, 
the right in reference to the person, the obligation to do, 
does not result from the simple property of the object sold, 
but is the effect of the additional clause.” 

Minor. ‘‘ havea right in a thing, when I can dispose 
of that thing at will and in my own name. If I have the 
faculty of disposing of it only in the name of another, I 
conduct the affair of such other; and the latter is bound 
by my gestion in the same manner as if he had himself 
administered his own affairs: quod quis fecit per alium, id 
ipse fecisse putandus est. It follows, that my right to con- 
duct an affair in the name of another is an affirmative per- 
sonal right, in that I can compel the proprietor of the affair 
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to assume a certain responsibility, namely, the accom- 
plishment of the engagements which I have contracted in 
his name. ‘The publisher speaks to the public, by means 
of the press, in the name of the author; he therefore con- 
ducts the affair of another. From which it follows, that 
the right of gestion is a right in reference to the person; 
it consists, not only in the faculty of defending one’s self 
against the author, in making an unlimited use of the 
property, but also in the power of forcing the author to 
recognise as his own all the acts done by the publisher in 
his name, in the affair in question, and to be responsible 
for them; and this is an affirmative personal right.” 
Conclusion. Kant recurs in his conclusion to the dis- 
tinction between the property of each copy, the work of the 
author (opus), and the affair which the author conducts 
with the public (opera), in addressing his language to it, 
by the aid of his book and by the intervention of his pub- 
lisher. He remarks, incidentally, that the publisher, if he 
is at the same time the author, conducts two different 
affairs, and, in his commercial character, is the publisher 
of what he has written as an author; acase which it is 
useless to examine specially, since it is easy to apply to it 
the same reasonings and the same results, as when the 
author and the publisher are two distinct persons. The 
author and the proprietor of each copy, he remarks, in 
another place, have both the right to say: itis my book. 
But this expression has a different sense in each of the two 
cases. ‘The author regards his book as a writing, as 
words; the proprietor considers his copy as the mute in- 
strument which communicates to the public the words 
addressed to it by the author. The right of the author is 
not a right in the thing, in the copy; for the proprietor 
may burn the copy before his eyes; it is an innate, per- 
sonal right; it is the right to prevent a third person from 
making him speak to the public without his consent. He, 
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who undertakes to become the publisher without a pre- 
vious agreement with the author, or, where the latter has 
already accorded the right of publication to another, with- 
out an agreement with the latter, is a counterfeiter; he 
injures the rights of the true publisher, to whom he ought 
consequently to pay damages.” 

After the development of these two syllogisms, Kant 
offers some additional general observations. It will be seen, 
that the course of his reasoning leads him to deny the 
rights of authors, in reference to objects of art, and to in- 
dustrial inventions. I am far from adhering to these con- 
sequences, and I do not adopt but in part the principles 
which Kant has established as his point of departure; but, 
at this moment, I must confine myself to analyzing his 
dissertation without discussing it. 

“‘T have said, that the publisher does not conduct the 
affair in his own name, but in the name of another, the 
author, and that he cannot cause it to be conducted with- 
out the consent of the latter. ‘This proposition is confirmed 
by the existence of certain obligations, which, according to 
the common opinion, rest upon the publisher. 

“Tf the author dies after having placed his manuscript 
in the hands of his publisher, and after the latter is engaged 
in causing it to be printed, the publisher cannot consider 
the manuscript as his own property and destroy it. If the 
author leaves no heirs, the public has the right to force the 
publisher to publish the work, or to cede the manuscript 
to some other person, who may offer to become the pub- 
lisher. In fact, the question relates to an affair of the 
author with the public, and, in which the publisher has 
consented to serve as intermediary. It is not necessary, 
that there should be a previous knowledge and an accept- 
ance, on the part of the public, of the promise of the au- 
thor; the public may require the accomplishment of the 
obligations of the publisher in virtue of the law alone. 
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The publisher has obtained possession of the manuscript 
only upon the condition, that he shall make use of it in an 
affair between the author and the public; his engagement 
towards the public subsists, though that which existed 
between him and the author is extinguished by the death 
of the latter. ‘The reader will see, that I do not rely upon 
any pretended right of the public in the manuscript. My 
argument rests upon the existence of an affair between the 
author and the public. 

“Tf, after the death of the author, the publisher should 
publish his work in a mutilated form or falsified, or should 
not print a sufficient number of copies, the public would 
have the right to require a scrupulous fidelity and an in- 
crease of the number of copies: and, in default of the pub- 
lisher’s complying with his obligation in this respect, the 
public might accord the right of publication to another 
publisher. All this could not take place, if the right of the 
publisher did not result from an affair between the author 
and the public, which the publisher conducts in the name 
of the former. 

“These obligations on the part of the publisher being once 
admitted, we must also admit for his benefit the existence 
of a correlative right, without which he would not be in 
a situation to fulfil his obligations. ‘This right consists in 
the power of causing the publication of the writing to be 
interdicted to every other person, because a competition in 
affairs of this kind would render it impossible for the pub- 
lisher to conduct them. 

‘In this respect, there is a great difference between writ- 
ings and objects of art. He, who has acquired a copy of 
these last, may imitate or mould them, or sell copies of 
them publicly, without the consent of the author of the 
original or of the persons employed by him to give a ma- 
terial form to his ideas. A design, which the author has 
caused to be engraved upon copper, or to be executed in 
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stone, metal, or plaster, may be reprinted or moulded by 
the buyer, who may publicly sell the copies thus produced ; 
in general, whatever I can do with my own thing in my 
own name is permitted of itself, without the consent of any 
other. Mr. Lippert’s collection of impressions of ancient 
gems might be imitated by every possessor, of suflicient 
skill to do so, and the inventor could not complain of these 
imitations being exposed to sale; for this collection is a 
work (opus and not opera alterius) ; every possessor may 
sell it without indicating and engaging the name of the 
author; and he may consequently imitate it and sell the 
imitations which are his own work. ‘The ground, there- 
fore, on which all works of art may be imitated, and their 
imitations publicly sold, whilst the counterfeiting of books 
published by a publisher lawfully constituted is unlawful, 
is, that the first are works (opera) and the second actions 
or facts (opera) ; the former exist of themselves, whilst 
the latter exist only as the emanation of a person. Thus, 
a book, which must be distinguished from its copies, be- 
longs exclusively to the person of the author, who, in this 
respect, enjoys the inalienable right, jus personalissimum, 
of speaking himself by the organ of another ; that is to say, 
no person is authorized to communicate to the public the 
words of the author otherwise than in his name. 

‘“‘ A change in the writing, however, by abridging, enlarg- 
ing, or recomposing it, so that it would be wrong to attri- 
bute it from thenceforward to the original author, ought 
not to be considered a counterfeit ; it would be a new com- 
position made in the name of the publisher. In fact, 
another author then conducts by his publisher a different 
affair from that of the original author; the second publisher 
does not encroach upon the affair which exists between 
the first and the public; he does not present to the public 
the first but a different author as speaking by his organ. 

“In like manner, a translation of the writing into an- 
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other language is not a counterfeit ; for the translation does 
not contain literally the words of the author, though the 
ideas may be the same.” 

The principles of Kant have not been adopted by all the 
publicists and jurisconsults of Germany; and, there, as 
well as in France, the theory of the rights of authors is 
still the subject of controversy. But, I have thought, that, 
in a treatise on a matter which Kant has discussed, his 
opinion could not be passed over in silence. It will be 
seen also, by a perusal of the different laws, which have 
been adopted in Germany, on this subject, that the theory 
of Kant has sometimes had an influence in their composi- 
tion. L & © 


ART. IV.—CRUELTY TO SEAMEN :—CASE OF NICHOLS AND 
COUCH. 

A coop deal of interest has been felt by the community at 
large, and by the legal profession in particular, in the late trial 
and sentence of the master and mate of the ship Caravan, 
for cruel treatment of a seaman. As the sentence pro- 
nounced by judge Story, which created much surprise at 
the time, is founded upon and partially exhibits certain 
principles in the application of an important statute, and 
certain rules of court as to the credibility and weight of the 
testimony of a large class of witnesses, which must give it 
great importance with the profession and the public, it has 
been thought worth while to prepare a notice of the case, to 
which the writer has ventured to add a few remarks of his 
own, hoping that they may at least have the effect of calling 
the attention of abler men to the subject. 

The statute of the United States, of March 3, 1835, passed 
expressly for the protection of seamen against the cruelty of 
their officers, enacts that—“‘If any master or other officer 
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of an American vessel on the high seas shall, from malice, 
hatred, or revenge, and without justifiable cause, beat, 
wound, or imprison any one or more of the crew of such 
vessel, or withhold from them suitable food and nourish- 
ment, or inflict any cruel or unusual punishment, every 
such person so offending shall, on conviction thereof, be 
punished by imprisonment not exceeding five years, or by 
fine not exceeding $1000, or by both, according to the nature 
and aggravation of the offence.” 

Under this statute, William Nichols, master, and William 
Couch, mate, of the ship Caravan, of Newburyport, were 
arraigned upon an indictment charging them with unjusti- 
fiably beating, ‘‘ with malice, hatred, and revenge,” Henry 
Burr, cook of the said ship, on a voyage from Liverpool to 
Boston, and who died upon the passage; and also for in- 
flicting ‘‘ cruel and unusual punishment” upon the deceased. 

It appeared by the evidence for the government, that 
Henry Burr was a foreigner, and shipped on board the 
Caravan, at Liverpool, as cook, a day or two before she 
sailed for Boston, and proving unfit for his duty was turned 
into the forecastle and required to do the duty of a seaman. 
A few nights after the vessel got to sea, an order being given 
to reef the foretopsail, and Burr not laying hold of the reef- 
tackle as a sailor should have done, the mate struck him 
twenty or thirty blows with the foretopsail halyards, con- 
tinued beating him until he fell down, and then stamped 
upon him, and left him lying upon deck. About three 
quarters of an hour afterwards, the men on the maintopsail 
yard heard mournful cries from the quarter-deck, and saw 
the captain beating Burr near the mizzen-mast. After the 
beating, Burr lay as if dead; and was lowered down into 
the forecastle by a rope. His face and head were bloody, 
and his mouth was filled with blood. The next day he 
spat blood, and was taken upon deck by order of the cap- 
tain, placed upon a spar, and kept there throughout the 
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day in the rain and cold (it being early in April and bad 
weather), until two or three hours after dark, when he 
was again lowered into the forecastle. Sometime during 
that night he died, being found dead in his berth by the 
morning watch. 

The district attorney then showed to the jury a piece of 
bamboo, upon which was fastened a sail-needle, projecting 
about three-fourths of an inch, and called several witnesses, 
who testified that the captain and mate were in the daily 
habit of pricking the deceased with this instrument, in the 
arms, legs, back, and thighs. ‘The steward also testified, 
that one morning at breakfast, the captain said to the mate 
they might use up every rope in the ship on the d——d 
Frenchman, without beating any thing into him. After 
breakfast the mate brought down a piece of bamboo, saying 
that he would put life into Burr. They then took twine 
and needle, and made the pricker. After Burr’s death his 
body was found badly marked by the needle and by cuts 
from ropes. He was thrown overboard the morning after 
his death, without any religious services. It also appeared 
that he had been kept at holystoning the decks, and that 
while so employed the captain amused himself by throwing 
buckets of water over him. And one witness being asked, 
if he ever saw Burr wet more than once, replied that he 
“hardly ever saw him dry.” 

The second mate said, ‘‘ the Frenchman died of the same 
disease that the dog is dying of,” pointing to the dog whose 
head was badly swelled by the use of the pricker; and 
asked the mate if he was not afraid that Burr’s ghost would 
appear to him. 

On the part of the defence, it was admitted that Burr had 
been beaten, and that the needle had been used upon him; 
but it was contended that the beating was justifiable, be- 
cause Burr had neglected his duty at an emergency which 
admitted of no delay, and for which the instant infliction of 
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some punishment was necessary. As to the pricker, it was 
contended that although it was an ‘‘ unusual” mode of 
punishment, it was not ‘ cruel,” being used merely as a 
spur is used to quicken the movements of a horse. The 
counsel also suggested the habit of sailors of shamming 
sick, by which officers become incredulous, and the fact that 
all the witnesses except one against the prisoners had been 
punished by them during the voyage; for which reason 
great allowance should be made for exaggeration. Wit- 
nesses were also produced, who testified that when Burr 
joined the vessel he appeared to have but a few days to live, 
and that the captain said he had the consumption. From 
this the counsel argued that his death came on by natural 
decline; and there being no exposure or punishment but 
what was justifiable and necessary, the prisoners were not 
answerable. 

They also called several merchants, insurers, and masters 
of vessels to testify to Nichols’s previous good character, aad 
his respectable deportment while on shore ; and it was stated 
that Couch was very poor, and had a mother and sister who 
depended upon him for their support. 

Judge Story, in charging the jury, said, that in some 
material points he considered the prisoners’ witnesses had 
confirmed the testimony of the witnesses for the govern- 
ment; and if the latter were to be believed, there could be 
no doubt that both counts in the indictment were made out, 
viz. first, for unjustifiably beating the deceased from ‘ mal- 
ice, hatred, and revenge;”’ and, secondly, for inflicting a 
cruel and unusual punishment with a sail-needle. He asked 
the jury if a single witness had contradicted the beatings, or 
the condition of the man before and after they were inflicted. 
Upon all these material points there was no conflict what- 
ever. ‘I'he use of the needle must be considered ‘ cruel,” 
if there was any meaning in the word, even when used 
upon the dog. His honor also doubted the right of an officer 
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to inflict punishment upon a man for not doing a seaman’s 
duty, when he shipped only as cook, and professed no 
knowledge of seamanship. On alluding to the ill health of 
the deceased, his honor said that he was not a subject to be 
sent aloft in bad weather, but should have been kept in his 
berth. He also instructed the jury, that the captain must 
be considered as present in contemplation of law, aiding and 
abetting the mate in the infliction of the punishment, since 
he was within sight and hearing, and did not interfere. 

The jury brought in a general verdict of guilty, recom- 
mending the mate to the clemency of the court, probably 
supposing that he had acted under the influence of the 
captain. 

Before sentencing the prisoners, judge Story addressed 
them at considerable length, speaking of the offence as an 
extremely aggravated one, and telling them that they had 
every reason to be thankful they had not been indicted for 
manslaughter, as it was clear from the evidence, that they 
had pursued a course of deliberate cruelty toward the de- 
ceased, which, it would be impossible to deny, had, though 
unintentionally no doubt, accelerated his death; that the 
conduct of the deceased in imposing himself upon the cap- 
tain as a cook, when he knew nothing of the business, was} 
to be sure, enough to create a feeling of hostility toward 
him, but that the punishment had been extreme and vin- 
dictive. ‘Toward the close of his remarks, his honor con- 
fessed that he might labor under an infirmity on the side of 
mercy, in such cases as the present, as his boyhood had been 
passed among seamen of all grades, and he knew the trials, 
difficulties, and dangers which they had to pass through. 
The only excuse he could find for the prisoners, was their 
youth: the rashness of youth, the inconsiderateness of 
youth, and the pride of youth in command, demanded some 
allowance. Weight was also to be given to the testimony 
of the highly respectable witnesses, who deposed to the pre- 
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vious good character of Nichols, and his deportment when 
on shore. It having been stated that Couch was poor and 
had friends depending upon him, he was sentenced to thirty 
days imprisonment, and ten dollars fine; and Nichols to 
ninety days imprisonment and one hundred dollars fine. 
His honor, then saying that he wished to make their impris- 
onment as easy to them as possible, gave them their choice 
of jails, and they chose that in the town of Newburyport, 
which is their home. 

As professional men, and considering this subject solely 
in its relation to law and to rules of practice, we have 
nothing to do with the public excitement and surprise, which 
the extraordinary lenity of this sentence produced. It is 
only because we feel that the court was led to exercise this 
extreme lenity, by principles and motives which must bear 
upon every case of a similar nature, and which therefore 
ought to be placed well before the profession, that we are 
induced to enter upon the consideration of them. Had this 
been the only case of the kind, it might be thought that 
there were peculiar circumstances governing it; but in the 
case of captain Winn before the same court, about a year 
previous, a similar sentence was pronounced, and upon the 
same reasons which are known to have governed the court 
in this case. Captain Winn was indicted under the same 
statute for imprisoning ‘“‘ from malice, hatred, and revenge” 
John B. Bassett, the chief mate of his ship, on a voyage to 
the Fejee islands. The following extract is from the Law 
Reporter of July, 1838. ‘‘It appeared that when the ship 
was near the Fejee islands, captain Winn took offence at 
something that the mate did, and ordered him below. Soon 
afterwards he ordered him to set the evening watch; but he 
refused to go upon deck, saying that he had been sent from 
duty with dishonor, and would not return to it unless hon- 
orably reinstated. Next morning captain Winn imprisoned 
him in his state-room, which was very small, and ordered 

VOL. XXII.—NO. XLII. 7 








98 Cruelty to Seamen. [Oct 


him to be kept on short allowance. He also ordered the 
skylight to be covered with lead; and confined him in this 
Situation about three months. His food was brought him 
but once in twenty-four hours, and at different times, some- 
times in the morning, sometimes at evening, and sometimes 
not at all. The weather was so wari (it being in the 
tropics) that he was obliged to keep naked all the time, and 
then his distress for want of pure air was very great, and 
the vermin were extremely annoying. Several other cir- 
cumstances were detailed by the mate respecting his impris- 
onment which were disgusting, and need not be stated here. 
He finally returned to duty, but having more trouble with 
the captain, was again confined in the same place three 
months.”’ This confinement brought on a brain fever, from 
the effects of which it is thought the mate will never per- 
fectly recover. Mr. Choate, counsel for the prisoner, de- 
clined arguing the case to the jury, and he was convicted. 
The learned judge, in passing sentence, spoke of the case as 
one of a very aggravated nature, but said that it was the 
first of which the prisoner had been known to have been 
guilty ; that there had been highly respectable witnessess to 
his good character when on shore, and that he had a wife 
and family depending upon him for support; in consider- 
ation of which, he sentenced him to ninety days imprison- 
ment, giving him the choice of jails; and captain Winn, 
like the parties in the present case, passed his time in well 
furnished rooms, in the immediate neighborhood of his 
family, surrounded by every thing to make his imprisonment 
as easy as possible to him. 

Each of these cases is stated by the court to have been 
very aggravated in its nature, covering the whole ground 
of the statute, and, as would naturally be supposed, requir- 
ing the full penalty of the statute; yet in each the punish- 
ment has been extremely light, and for nearly the same 
reasons. It is to a respectful consideration of these reasons 
that the reader’s attention is requested. 
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The first reason, stated by the court as having weighed 
with it in the present case thus virtually to wave the penalty 
of the statute, was the youth of the parties. We cannot but 
think, that this must have been a misapprehension on the 
part of the reporters. The court might have suggested their 
youth as a means of accounting for their act; but that his 
honor should have held that a man of twenty-five years of 
age, the father of a family, and old enough to have com- 
mand of a ship, was too young to be fully answerable in 
law for an act of cruelty, it is impossible for us to believe. 
The period between the ages of seven and fourteen has been 
debatable ground, but we never heard before of its being 
extended to a quarter of acentury. ‘There are some pas- 
sions to which youth is peculiarly lable; but we never 
supposed that deliberate and protracted cruelty was one of 
them. If a man of five and twenty is too young to suffer 
the full penalty upon a conviction for deliberate and aggra- 
vated cruelty, how much of the penalty is a man of thirty 
to suffer, and how old must a man be before he is to be fully 
answerable ? 

There is one appeal which is often made in behalf of 
masters of vessels when convicted of cruelty, which was 
made in this case, as also in that of captain Winn, and in 
fact has become so common, that it might be stereotyped 
for the benefit of all counsel who shall have occasion to 
appear in such cases ;—that is, the previous good character 
of the parties. 

To support this in the case of captain Nichols, no wit- 
nesses were brought who had known him at sea, in com- 
mand, and as captain, but merely some of his school-fellows 
who had known him fifteen years before, and two or three 
merchants and others who had formed some acquaintance 
with him during the short intervals he had spent on shore 
between his voyages. Nearly the same course was pursued 


in the case of captain Winn, and with considerable effect. 
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And as there is danger of its becoming settled practice, it 
is worthy of consideration, how much it ought to weigh 
against the plain facts of a given case as found by a jury. 

It is to be expected, that the master of a vessel, in the 
short intervals which he spends at home between his long 
voyages, when in the midst of family and friends both to 
please and to restrain him, and in his intercourse with the 
merchants and insurers upon whose good opinion he depends 
for his bread, would preserve a respectable appearance. It 
would be the strangest thing in the world, if he should show 
signs of cruelty or of a tyrannical disposition at such times. 
But the very same man, when far from all the restraints of 
friends and superiors and public opinion, possessed of des- 
potic power, and with none to see or hear him but those 
who stand to him in the relation of slaves, may show him- 
self a very fiend. It is not in nature that the man should 
be the same in the two situations. Evidence might as well 
be brought to show the character of the prisoner’s brother 
and sister, from which to infer his own, as to allow the evi- 
dence of friends interested in his behalf, and who have 
known him only as a sojourner and a visiter, to weigh more 
than his own actions when his own master and in command. 
One might almost as well set up in extenuation of an act 
of murder the character of the criminal when a child in his 
cradle. There are many men, at whose disposal we would 
advise no one to put his life and limbs on a long and distant 
voyage, whose real characters are not even suspected by 
their friends at home. This is the very injustice of which 
sailors complain. ‘They say that the captain comes into 
court with a retinue of friends and employers certifying to 
his good character when on shore, with a show of respect- 
ability, and an exertion of strong interest in his favor, while 
they come in alone, friendless, and hardly credited when 
under oath. And this they say, too, the captain knows 
well, and sometimes even taunts them with when they are 
in his power. 
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There is another appeal often made in behalf of the cap- 
tain. It was made, and with effect, in the case of captain 
Winn, also in this case, and indeed, so far as we know, it is 
invariably made,—we mean the fact of the captain’s being 
a poor man, and having a wife and family, or mother or 
sister, or some other near relative, depending upon him for 
support, and who would be deprived of the benefit of his 
labor by a long imprisonment. ‘There is nothing of which 
seamen complain more than of the effect given by courts to 
this appeal ; and as their complaint appears to be not with- 
out reason, it certainly deserves consideration. 

If the statute had been made to prevent cruelty in general, 
the case of the sea captain might be put to the court as one 
calling for the exercise of its lenity, on account of its pecu- 
liar hardships. But the statute was made expressly to apply 
to sea captains and officers, and to them only. It says—‘“ lf 
any master or other officer of a vessel” shall be guilty of 
cruelty, he shall be punished, &c. Now masters and mates 
of merchant vessels were, when this statute was passed, are 
now, and probably always will be, poor men, and having 
either wives and families, parents, or near relations who 
would suffer by theirimprisonment. Yet for these very men 
the statute was enacted ; and if those circumstances, which 
must exist in the case of nearly every master and mate, can 
be urged upon the court as reasons for abating the force of 
a statute made expressly to apply to them, and under which 
they are found guilty, what will become of the statute ? 
For we may venture to say, that there is not one master or 
mate of a merchant vessel in a thousand who could not 
make the same appeal, and make it in such a way as to 
excite the sympathy of the court for his friends. If a law 
is enacted to apply solely to a class of men who are poor, 
and support their families by their labor, their being poor 
and having families dependent upon them is a singular 
reason why the law should not take effect. Yet this is pre- 
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cisely the nature of the argument so often used. When the 
sailor complains to us of this, and says that the captain’s 
punishment is commuted because he is poor and has friends 
dependent upon him, ahd that the question is never asked 
whether the sailor, who has been killed, or maimed, or 
whose spirit has been broken by cruelty, was not also poor, 
and had not also a mother or sister or friends to whom his 
small and hard earnings might have been a relief, we have 
no answer to make him; nor can we satisfy him by excus- 
ing this lenity to an oppressor, as a leaning to the side of 
humanity. 

There is still another consideration, which is often urged 
upon the court as a motive for cutting down the penalty of 
the statute, and which is known to have had much weight 
with the bench in the late case; that is, a want of confi- 
dence in the testimony of seamen. The danger of crews 
combining against their officers, and the necessity there 
often is of making allowances for exaggeration, are well 
known; but we cannot be reconciled to making it a rule of 
court that seamen, as a class, are not to be believed. There 
is false swearing among all classes; and interested men are 
apt to exaggerate. In so serious a matter ought not each 
witness to stand on his own ground? We lately heard a 
distinguished lawyer, after about thirty years’ constant 
dealing with juries and witnesses, state, as the result of his 
experience, a diminished confidence in the willingness of 
parties to tell the whole truth, but at the same time an 
increased confidence in evidence which has stood the test 
of a strict cross-examination. Now, seamen are a super- 
stitious, and in a certain sense, we may even say, a religious, 
class of men, and capable of being impressed with a sense 
of the obligation of an oath, and a dread of the consequences 
of breaking it. But even if this were not the case, what 
should weigh still more in favor of their evidence, is, they 
are comparatively an ignorant, and certainly far from being 
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an artful class. If then acrew of such men agree ina 
consistent story, go through the ordeal of a searching cross- 
examination by counsel, whose habits of mind are logical 
in the extreme, and whose whole life has been spent in 
sifting evidence and in detecting combination and falsehood, 
(the prisoner having a right to demand, if there is any 
suspicion of a combination, that the witnesses be examined 
separately), and yet no contradictions are discovered, and 
nothing is brought out to justify a suspicion of a combina- 
tion, ought their character, as seamen, so to taint their evi- 
dence, that though the jury may believe them, and bring 
the party in guilty, yet-the penalty must be reduced to 
almost a nominal matter? In this late case, as we have 
already said, the crew agreed in telling a consistent story, 
and stood the test of the rigid cross-examinations (which 
might have been separate if the prisoners had wished) by 
the ablest of counsel; and his honor, in charging the jury, 
said that there was no conflict on the material points, but 
that, on the contrary, the very witnesses for the defence 
corroborated their testimony; the jury, too, believed them; 
and yet the court was in a great measure induced to cut 
down to almost nothing the penalty for an offence which it 
said covered the whole ground of the statute and more, 
from the general difficulty of knowing how much of a 
sailor’s testimony to believe. Persuaded by these and other 
facts, that such is the conclusion to which our maritime 
court has come upon this subject, and which must of course 
operate very much like a rule of practice in similar cases, 
it will be wise in us to direct our attention for a moment to 
what we fear may be some of its consequences. 

This sentence upon Nichols and Couch is already known 
far and wide among the masters, mates, seamen, landlords, 
and shipping masters of our city, and is the common topic 
in cabins and forecastles. By it masters and officers are 
confirmed in their notion that seamen are not to be believed 
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in courts of justice, and sailors are made to feel, that how- 
ever aggravated may be the cruelty practised upon them, 
if there are none to testify to it but themselves, a convic- 
tion will be hardly worth procuring. Except intentional 
murder, a worse case than that of captain Nichols, attended 
by fewer mitigating circumstances, and supported by 
stronger evidence, will not be likely to occur. What 
slighter punishment there is left for a case less aggravated, 
we do not know. 

Cruelty is rarely practised where there are passengers. 
They act as a restraint upon the captain ;—there is some- 
thing like public opinion; and he knows that they will be 
credible witnesses against him if he is brought to trial. It 
is on long voyages, to distant coasts, where there are none 
to see and hear but the crew themselves, that seamen need 
most the preventive protection of the law; and there it 
seems this law is most likely to fail them. Under such cir- 
cumstances, and on this principle of construing seamen’s 
testimony, there is no crime short of murder, which a cap- 
tain may not commit without much fear of the result; and 
even that of murder would be difficult of proof. We may 
seem to speak strongly, but we believe, not beyond the truth. 

We are far from wishing to diminish the supreme power 
of the captain on board his vessel. On the contrary, with 
some knowledge of what life on ship-board is, were we 
to be subject to that power all our days, we would not 
wish to have it diminished one iota. We are convinced 
that it is necessary, yet if public policy requires so great 
a power to be lodged in the hands of such a numerous 
and varying class as ship masters form, there is the more 
reason that the exercise of it should be carefully watched, 
and that those in whose hands it is placed be made 
strictly responsible. We know that every day upon the 
high seas the crews of vessels, in whose hands the physical 
force is, are kept from resistance by the consciousness that 
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there is a law which will call the captain to account when 
the voyage is up. But let this reliance upon the full ex- 
ecution of the law be weakened, (as it must be by this 
mode of receiving sailor’s testimony, and this habit of re- 
ducing the punishment of the captain, from motives which 
we have considered), and we would not wish to have the 
consequences on ourown head. The duty of the officer 
will not be made any easier, and the condition of the sailor 
will be much worse. It is not in human nature to bear 
the treatment which crews are often subject to—and which 
will not be improved by the course now pursued,—with a 
knowledge that any redress is slight and uncertain, but 
such as they may take into their own hands. ‘The silent 
operation of this statute has sheathed many a knife, and 
quelled many a mutiny. The power of the captain, too, 
must be sustained, though the abuse of it may not be 
fully punished; and the case may occur, that the very 
courts, who exercise what we cannot but feel to be a mis- 
taken lenity towards the captain, may be called upon to 
punish, perhaps with death, a man who would never have 
raised his own arm, had he been sure that the arm of the 
law was not shortened. 

The foregoing are the principal causes which have been 
generally assigned for the lenity of this sentence. But 
there is yet another motive which we have reason to know 
operates strongly upon the mind of the court in these and 
similar cases, and which will be the last that we now 
propose to consider. In passing the sentences upon Nichols 
and Couch, and also upon Winn, a year since, we ob- 
served that judge Story laid much stress upon the confi- 
dence he felt, that an exercise of great lenity, and an appeal 
to the better feelings of the criminals, would effect more 
than any severe punishment; and in several of the reports 
of these cases we observed expressions like this: “such 
a course will answer the end of punishment (reformation) 
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better than the inflicting of the full penalty,’ &. Now, 
although we do not believe that even prevention is the only 
end of punishment, but that revelation and the whole 
course of nature show retribution to be an essential part of 
the idea, yet surely the reformation of the individual crimi- 
nal is a small part of the object of any statute. The 
statute in question was passed to prevent cruelty; and as 
a means of such prevention, has ordered the punishment of 
persons convicted. Now, though it is very possible, that 
waving the penalty and substituting an appeal to the better 
feelings of the guilty person may in some cases operate 
well upon the individual under trial, yet the statute and 
the manner of enforcing it were intended to act upon the 
whole class of men for whom it was made, and more 
especially upon the worst of that class—the violent, the 
hard-hearted, and the naturally cruel,—in the moment of 





passion,—at the moment when its protection is needed 
most by those who have no other protector. And who can 
doubt, that the hands of such men at such times will be 
stayed sooner by the fear of a full retribution, than by the 
prospect of a lenient sentence, and an address, however 
moving, from the judge on the bench. The law was in- 
tended to prevent crime, to prevent first offences ; to act in 
terrorem When better feelings have ceased to act, and thus 
to protect the sailor from cruelty, and not merely to give 
him redress after it is inflicted; or, still less, merely to re- 
form the perpetrator of the crime. 

But even if the judge were convinced that lenity toward 
the offender would be the surest way of preventing the 
commission of the same crime by others, it appears to us 
to be a question quite worth the asking, whether he has 
any discretion to say that the ends of justice may be best 
reached by not inflicting the penalty. The statute says— 
“every person so offending shall on conviction be punished 
by fine not exceeding $1000, or imprisonment not exceed- 
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ing five years, or by both, according to the nature and 
aggravation of the offence ;” evidently giving the judge 
the discretion of adapting the punishment to the degree of 
the criminality of the act, and not to the probability of 
reforming the criminal, or to the judge’s own opinion of 
the policy of inflicting the whole penalty incurred. If the 
offence is one of an aggravated kind, covering the whole 
ground of the statute, and more, without any mitigating 
circumstances in the act itself, is not the judge bound to 
inflict the full penalty, leaving commutation to the execu- 
tive, whatever may be the prisoner’s deportment at the 
trial, or his relation to third persons? Can the judge show 
lenity to such a criminal, even though he should seek it 
carefully with tears? In short, is not the judge’s discretion 
to be exercised solely in determining from all the circum- 
stances of the case, the degree of criminality of the party, 
and in modifying the punishment according to that degree 
of criminality, and not according to any opinion of his own 
of the probable consequences of such an infliction? If the 
penalty is wrong in general, the legislature must alter it; 
and if it works a hardship in a particular case, the execu- 
tive must modify it. 

We are aware that there may seem to be a degree of 
indecorum in thus freely discussing sentences passed by a 
judge of so exalted a reputation as he whom it is our good 
fortune to have presiding over our chief maritime court; 
yet as the principles developed in these sentences must 
deeply affect the condition of a large class of men, daily 
increasing in numbers and respectability; who, too, have 
few opportunities of making their voice heard before the 
public ;—we have thought that among the various subjects 
discussed in the columns of a law journal, there is no one 
more deserving of the serious consideration of the profession, 
than that which we have thus imperfectly opened to its 
notice. R. H. D. Jr. 
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ART V.—AMERICAN REPORTS AND REPORTERS. 


In thiscountry, the decisions and opinions of the judicial 
tribunals have received more of the legislative sanction, 
than has been accorded to them in any other. In England, 
we believe, the business of reporting is entirely unofficial, 
and the authenticity of reported cases wholly dependent 
upon the character of the report and of the reporter. In 
other European states, and especially in France, collections 
of cases have been and are now published, but they do 
not seem to be regarded with that respect, with which the 
English and American lawyers are accustomed to look 
upon judicial opinions. In almost all the United States, 
the decisions of the higher courts are required by law to be 
reported, either by the judges or some of them, or by a 
reporter officially appointed and paid in part at least by 
the government; they are distributed at the public expense, 
in the same manner as the statute laws, besides being sold 
by the reporter on his own account; and the opinions of 
the judges are for the most part drawn up in writing. 
The reported cases are a series of elaborate legal essays, 
on the various subjects to which they happen to relate, 
drawn up with the knowledge and expectation that they 
are to be published, and to become an anthoritative expo- 
sition of the law and its application. The decisions of our 
higher tribunals, therefore, which are reported and pub- 
lished in pursuance of some legislative provision, seem to 
be thereby invested with a sanction and authority, which 
the English reports have never enjoyed since the days of 
the year-books. 

We have ventured, on a former occasion, to advance the 
opinion, that, since the first volume of American Reports 
was published, namely, within the last fifty years, no 
country has done so much in this department of juridical 
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literature, as the United States ; and the examination of the 
American reports, which we have gone through for the 
purpose of this notice, has convinced us of the entire truth 
of the remark. 

In consideration of the great importance of a knowledge 
of this branch of our legal literature to members of the pro- 
fession, we shall devote this article to a short bibliographi- 
cal account of the American reports,’ with brief notices of the 
statute provisions, where any exist, for the publication of the 
decisions of the courts. In pursuance of this design, we 
shall first mention those which contain the decisions of the 
United States courts, comprising the supreme court, the 
circuit courts, and the district courts. We shall next no- 
tice in chronological order (so far as that arrangement may 
be convenient) the reports of the decisions of the several 
state courts, commencing with Maine and following the 
order in which the states are usually mentioned. 

Rhode Island has no reports, and we are not aware of 
the existence of any in the new states of Michigan and 
Arkansas. The judiciary systems of the different states 
have nearly all been modified, and some entirely changed 
in their organization, during the periods through which 
these reports extend; so that there appears in the account 
of the reports a much greater variety of courts, than does 
now in fact exist or ever has existed at any onetime. A 
history of the judiciary systems of the United States and 
of the several states, though an interesting subject, would 
extend this article to too great a length. In general, there- 
fore, the names only of the different courts, in which the 
decisions were made, will be given. Of the comparative au- 
thority and value of the different reports, we shall not here 
attempt to speak. Many of the volumes have been noticed 

1 In this article, we have said nothing of the volumes of reports published 


in the British-American Provinces. All that have come to our knowledge 
are noticed in vol. xix. p. 246, and vol. xx. pp. 210, 217, 324. 
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in former numbers of our journal at the time they were 


published. 


UNITED STATES. 


Supreme Court. 'The cases decided in this court, from 
its organization, February term, 1790, to August term, 1800, 
inclusive, were reported by Alexander James Dallas, and 
are contained in the second, third, and fourth volumes of 
his reports. The cases, subsequently decided, to February 
term, 1815, inclusive, were reported by William Cranch, 
and published in nine volumes. From February term, 1816, 
to January term, 1827, inclusive, the cases in this court 
were reported by Henry Wheaton, and occupy twelve vol- 
umes. On the resignation of Mr. Wheaton, the office of 
reporter was conferred upon Richard Peters, by whom it is 
now held. Mr. Peters has published thirteen volumes, con- 
taining the decisions of the supreme court to January term, 
1839 inclusive. Mr. Peters also published in 1830-4, con- 
densed reports of cases in the supreme court of the United 
States. These volumes contain condensed reports of all 
the cases in the second, third, and fourth of Dallas, the 
nine volumes of Cranch and the twelve volumes of Mr. 
Wheaton. In his preface, Mr. Peters says, “ this work will 
contain all the cases adjudged in the supreme court of the 
United States from 1790 to 1827, inclusive, in a form which 
will make it authority in all judicial tribunals.” 

The decisions of the supreme court of the United States 
have been regularly reported, in an unbroken series, from 
the organization of the court; but the first provision, made 
by law, relating to the office of reporter, was contained in 
an act of congress, passed March 3, 1817, and limited to 
three years only. This statute recognised the power of 
the court to appoint a reporter; and provided that he 
should receive from the treasury of the United States, an 
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annual compensation of one thousand dollars, on the con- 
dition that the decisions should be printed and published, 
within six months after they were made; and also that 
eighty copies of the published reports should be delivered 
to the secretary of state, without any expense to the United 
States. This statute, by an act passed May 15, 1520, was 
continued in force for three years longer, and was then 
suffered to expire. A third statute was enacted February 
22, 1827, expressly authorizing the court, from time to time, 
to appoint a reporter of its decisions, and establishing the 
salary of the office at one thousand dollars. This statute, 
in addition to the conditions imposed upon the reporter, 
by the statute of 1817, required him to sell his reports to 
the public at large, at a price not exceeding five dollars a 
volume. ‘This act was also limited to three years, and of 
course expired in 1830. We believe, that there is now no 
statute in force, in reference to the office of reporter of the 
supreme court of the United States; but since the expira- 
tion of the last mentioned statute, an annual appropriation 
has been made for the reporter of a sum equal to the salary 
above mentioned. 

First circuit. The decisions of this court, since the ap- 
pointment of the Hon. Joseph Story, in November, 1811, 
have been regularly reported, viz.: from 1812, to 1815, in- 
clusive, by John Gallison, in two volumes; from 1816, to 
1830, inclusive, by William P. Mason, in five volumes; 
and from 1830, to 1837, by Charles Sumner, the present 
reporter of the court, in two volumes. 

Second circuit. 'The cases, decided in the circuit court 
for the second circuit, from 1810 to 1826, have been re- 
ported and were published in 1827 by Elijah Paine, jr., in 
one volume. 

Third circuit. The second, third and fourth volumes of 
Mr. Dallas’s reports contain cases decided in this court, 
from the April term, 1792, to October term, 1806, inclusive, 
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The decisions from 1803 to 1827 were reported by Bushrod 
Washington, one of the justices of the supreme court of the 
United States, and published in four volumes, under the 
editorial supervision of Richard Peters, jr. The last named 
gentleman has also reported cases decided in this court from 
1803 to 1818, in one volume. The decisions from October 
term, 1829, to April term, 1833, inclusive, have been reported 
by Mr. Justice Baldwin, in one volume. 

In 1801, John B. Wallace published a small volume of 
cases adjudged in the circuit court of the United States for 
the third circuit. It includes the cases of the May ses- 
sions, 1801, and was intended as the commencement of a 
series of reports in this court,’ as organized under the act 
of 1801, chapter 75. But the court being abolished by act 
of 1802, chapter 31, repealing the former act, Mr. Wallace 
was compelled to abandon his plan. A second editien of 
this work was published in 1838, which includes two cases 
not in the former edition—one decided in October, 1801, the 
other in January, 1802. 

Fourth circuit. The decisions of the Hon. John Mar- 
shall, late chief justice of the supreme court of the United 
States, during the time he presided in the circuit court for 
the fourth circuit, embracing the cases decided therein 
from 1802 to 1832, have been published from his manu- 
scripts, since his death, by John M. Brockenbrough, in two 
volumes. Mr. Brockenbrough has included in these vol- 
umes two cases, republished from the sixth volume of Call’s 
reports, for the purpose of preserving an unbroken series 
of the decisions of the late chief justice, in the circuit court, 
and also two cases, which have been decided since the de- 
cease of the chief justice, by his successor, Mr. Justice Bar- 
bour, in November 1835 and May 1836. 

‘The judges constituting this court during its existence were William 


Tilghman, of Pennsylvania, chief judge—Richard Basset, of Delaware, and 
William Griffith, of New Jersey. 
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District of New York. The Hon. William P. Van Ness, 
judge of the district court for New York, published in 
1814 a small volume of prize cases decided in this court. 

District of Pennsylvania. Richard Peters, jr. published 
two volumes of admiralty decisions made in the Pennsyl- 
vania district from 1792 to 1807, to which are added some 
cases determined in other districts, with learned notes and 
appendices. 

Eastern district of Pennsylvania. The cases adjudged 
by the Hon. Joseph Hopkinson in this district from Novem- 
ber term, 1828, to February term, 1836, inclusive, have been 
published in one volume by Henry D. Gilpin. 

District of South Carolina. Mr. Justice Bee published 
in 1S10 a volume of admiralty decisions made in this court 
from the year 1792 to 1805; to which is added an ap- 
pendix containing decisions in the admiralty court of Penn- 
sylvania, and some cases in other districts of the United 
States. 

We believe that no provision has been made by law for 
the publication of the reports of either the circuit or district 
courts of the United States, but that all these reports have 
been the results of individual enterprise. 


MAINE. 


The legislature of this state, by a statute passed June 
24, 1820, (which was at first temporary, but afterwards 
made perpetual) provided for the appointment by the gov- 
ernor of a reporter of the decisions of the supreme judicial 
court, with a salary of six hundred dollars a year. Simon 
Greenleaf received the first appointment under this statute. 
Mr. Greenleaf’s cases commence with the first decisions 
of the supreme judicial court in Maine, for the county of 
York, August term, 1820, and, extending through a period 
of twelve years, terminate with the July term for the county 
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of Waldo, 1832. They are contained in nine volumes; 
the last of which is in part made up of an admirable di- 
gest, by Mr. Greenleaf himself, of all the cases reported by 
him. 

Mr. Greenleaf was succeeded in his office of reporter, by 
John Fairfield, who commenced with the April term, 1833, 
for the county of Cumberland, and ended his labors, as 
reporter, with the July term, in Waldo county, 1835. His 
cases make three volumes. Mr. Fairfield having been 
elected to congress, the office of reporter was conferred upon 
George Washington Pierce, who died without having en- 
tered upon the discharge of its duties. Mr. Pierce was 
succeeded by John Shepley, who has published two vol- 
umes of cases from April term, 1836, for York county, to May 
term, 1837, for Kennebec, inclusive. By a resolve of the 
legislature, passed in 1836, each volume subsequent to the 
third volume of Fairfield’s reports, shall be entitled and 
lettered upon the back thereof ‘‘ Maine Reports” and the 
first volume subsequent to the third of Fairfield’s, shall be 
numbered the thirteenth volume of Maine reports. 


NEW HAMPSHIRE. 


The supreme judicial court of New Hampshire was 
authorized, by an act of the legislature, passed June 26, 
1815, to appoint a reporter whose duty it should be to ob- 
tain and publish annually authentic reports of its decisions. 
This law was repealed, December 18, 1816, and the busi- 
ness of reporting was left to the inclination and interest of 
private individuals. Nathaniel Adams reported the cases 
from September, 1816, to February, 1819, in one volume, 
making the first volume of the New Hampshire reports. 
Levi Woodbury and William Richardson reported the cases 
from February, 1819, to May, 1823, inclusive; and William 
Richardson, chief justice, reported the cases from Septem- 














1839. | American Reports and Reporters. 115 


ber, 1823, to January, 1832, making the third, fourth and 
fifth volumes of the New Hampshire reports. ‘The reports 
are continued under the direction of the supreme court, and 
already amount to seven volumes, cited as the New Hamp- 
shire reports. The first part of the eighth volume already 
published contains the cases to July term, 1836, inclusive." 


VERMONT. 


The supreme court of Vermont was established by an 
act of the general assembly, passed in February, 1779. In 
1793, Nathaniel Chipman, chief justice of the supreme 
court, published a small volume of reports, comprising a 
period from 1789 to 1791, inclusive. In 1809—10, Royall 
Tyler, chief justice, published two volumes of reports com- 
prising cases decided in the supreme court during 1801-2-3. 
In 1821, William Brayton published a volume of reports, 
being a collection of numerous cases decided in the su- 
preme court, during the years 1815—1819, alphabetically 
digested under proper heads. 

By an act of the legislature, passed October 28, 1823, 
the governor was directed, by and with the advice of the 
council, to appoint a reporter of the decisions of the supreme 
court of judicature, whose duty it should be to obtain true 
and authentic reports of the decisions of said court and 
publish the same annually. His salary was fixed at four 
hundred dollars a year, with the profits of publication. 
Daniel Chipman was appointed the first reporter under this 
act. His reports, published in one volume, in 1824, con- 
sist of select cases from Nathaniel Chipman’s reports, of 
cases decided in the supreme court previous to 1813, and 


1 Timothy Farrar, counsellor at law, reported the case of the Trustees of 
Dartmouth college against William H. Woodward, argued and determined in 
the supreme court of judicature of the state of New Hampshire, November, 
1817, and on error, in the supreme court of the United States, February, 1819. 
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of cases subsequently decided in course, down to 1825, in- 
clusive. This volume contains a brief historic sketch of 
American jurisprudence, and of the judicial system of Ver- 
mont. 

In the year 1825, the reporter’s salary was increased by 
law to six hundred dollars a year and the profits of publi- 
cation, provided he should faithfully attend the supreme 
court, in person, at their sessions in the several counties, 
for the purpose of learning their decisions. Asa Aikin 
succeeded Mr. Chipman as reporter. His reports, in two 
volumes, consist of cases argued and determined in the 
supreme court, during the judicial year, from October, 
1826, to October, 1827, together with some cases previously 
determined. 

By an act passed November 13, 1827, it was made the 
duty of the justices of the supreme court, to make true 
and authentic reports of all decisions made by said court 
proper to be reported, as soon as might be, after such de- 
cisions should be made; and on or before the first day of 
October, in each year, to furnish a true and correct copy 
of the same to the secretary of state, subject to the order 
of the general assembly :—and the salary of each justice 
was increased by the sum of one hundred and twenty-five 
dollars a year; and all former laws on this subject were 
repealed. 

In 1828, the governor was authorized by law to appoint 
some suitable person to prepare and procure to be printed, 
as soon as might be, five hundred copies of the reports of 
cases decided in the supreme court, during the judicial 
year ending October Ist, i828. These reports were to be 
sold by the secretary at cost. The reporter’s salary was 
left at the discretion of the general assembly. By an act 
passed October 29, 1829, the governor was authorized to 
make a similar appointment annually. 

The Vermont judges’ reports, beginning December term, 
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1826, and coming down to February term, 1837, are con- 
tained in nine volumes cited as the Vermont Reporis. By 
an act passed November 1, 1837, a reporter is to be ap- 
pointed annually by the assembly, whose duty it is to make 
and faithfully digest and prepare for publication, authentic 
reports of the cases decided and not yet reported, and all 
cases that hereafter may be decided. His salary is fixed 
at seven hundred dollars a year and the profits of the 
work, provided he shall furnish fifty copies for the use of 
the state, and one copy for each organized town in the 
state, at the actual cost of publication. 
Mr. Shaw has been appointed reporter under this act. 


MASSACHUSETTS. 


The legislature of Massachusetts, by an act passed 
March 8, 1803, authorized the appointment by the gover- 
nor of a reporter of the decisions of the supreme judicial 
court. This act was limited to the term of three years, 
but was continued from time to time, and made perpetual 
by an act passed February 2, 1815. The salary of the 
reporter was fixed by the first statute, and has ever since 
remained, at the sum of one thousand dollars a year; 
which sum, with the profits arising from the publication of 
his reports, is declared to be in full compensation of his 
services. 

Ephraim Williams received the first appointment of re- 
porter, and performed the duties of that office for one year. 
The reports, published by him, commence with the Sep- 
tember term, 1804, in Berkshire, and terminate with the 
June term, 1805, in Hancock, and fill one volume. 

Mr. Williams then resigned, and was succeeded by Dud- 
ley Atkins T'yng; who commenced his labors as reporter, 
with the March term, 1806, in Suffolk, and continued to 
perform the duties of his office for sixteen successive years. 
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Mr. Tyng’s cases end with March term, 1822, in Suffolk 
and Nantucket, and fill sixteen volumes. 

On the resignation of Mr. 'T'yng, the office of reporter 
was conferred upon Octavius Pickering, by whom its du- 
ties were performed till August 1839, when he resigned. 
His successor has not yet been appointed. Mr. Pickering’s 
cases begin with the September term, in Berkshire, 1822, 
and his seventeenth volume includes the cases down to 
March term, 1836. 

By a statute of April 12, 1838, it was enacted, that the 
reports of the decisions of the supreme judicial court on 
all questions of law argued and determined before the first 
day of September, in each year, should be published on or 
before that day. Accordingly the cases from the March 
term, in Suffolk and Nantucket, to the October term, in 
Worcester and Middlesex, for 1838, have been published 
and constitute the twentieth and the first part of the twen- 
ty-first volume of Pickering’s reports. ‘The eighteenth and 
nineteenth have not yet been published. 

The reports published by Messrs. Williams and 'Tyng 
are known and cited as the Massachusets reports. ‘Those 


of Mr. Pickering are referred to by the name of the reporter. 


CONNECTICUT. 


An act passed in 1785 required the judges of the su- 
preme court to render written reasons for their decisions, 
in cases where the proceedings terminated in an issue 
at law. Ephraim Kirby reported in one volume the 
cases adjudged in the superior court from May, L785, to 
May, 1788, with some judgments in the supreme court of 
errors. Jesse Root, a judge of the superior court, reported 
the cases adjudged in the superior court, and supreme court 
of errors, from July, 1789, to 1798, taken from minutes 
made for private use, with a variety of cases anterior to 
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that period. ‘These reports, in two volumes, are accom- 
panied with valuable observations upon many adjudged 
points and rules of practice, and upon the government and 
laws of Connecticut, designed to render the system of its 
jurisprudence, clear, consistent and stable. 

Thomas Day reported in five volumes cases adjudged 
in the supreme court of errors, with some decisions in the 
circuit court of the United States, for the district of Connec- 
ticut, from L802, to LS1LO0, inclusive, which are cited as Day’s 
reports. By the revised statutes of 1821, the judges of the 
supreme court of errors are required to assign publicly the 
reasons of their judgments; and are authorized to appoint 
annually a reporter of their decisions, to receive such com- 
pensation as the general assembly should from time to time 
direct. His salary has been fixed at three hundred and 
fifty dollars a year. ‘Thomas Day, reporter under this act, 
has reported the cases adjudged in the superior court of 
errors from June, 1814, down to the present time, in twelve 
volumes, cited as Connecticut reports. 

'l'o the first volume of Connecticut reports, there is pre- 
fixed a very interesting history of the judiciary of Connec- 
ticut, from the earliest times of the colony, from which it 
appears, that Mr. Kirby’s were the first American reports 
ever published. 


NEW YORK. 


Coleman’s Cases were the first reports published in this 
state. ‘This volume contains cases of practice in the 
supreme court, from April term, 1794, to October term, 
1800, by William Coleman. A second edition was pub- 
lished in 1808 entitled Coleman and Caines’s cases, consist- 
ing of Coleman’s cases which terminate in October, 1800, 
and of cases of practice from 1803 to 1805, selected from 
Caines’s reports. ‘The first statute provision for the publi- 
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cation of the reports was made April 7, 1804. This pro- 
vision has been changed from time to time by subsequent 
legislation. 

By the existing statutes, there are two reporters, one, of 
the decisions of the supreme court, and of the decisions of 
the court for the trial of impeachments and the correction 
of errors, called the state reporter, the other, of the deci- 
sions of the court of chancery, called the chancery reporter, 
with a salary of five hundred dollars each. By the statutes, 
it is made the duty of the state reporter to furnish at his 
own expense, one copy of each successive volume of the 
reports published by him, to the several clerks of the 
supreme court, and to the register and assistant register of 
the court of chancery for the use of those courts, and also 
to the secretary of state so many copies as shall be sufficient 
to supply the several courts of common pleas in the state 
with one copy each. 

George Caines was the first reporter under the original 
act. He published three volumes bearing the title of New 
York term reports, containing cases in the supreme court, 
from May term, 1803, to November term, 1805, inclusive, 
which are cited as Caines’s reports. Mr. Caines also pub- 
lished two volumes of cases in the court for the trial of 
impeachments and correction of errors, decided at Albany 
in the February terms for 1804 and 1805, to which are 
added some old decisions both in that and the supreme 
court. ‘These volumes are cited as Caines’s Cases in Error. 

Mr. Caines was succeeded in the office of reporter by 
William Johnson, who published three series of reports, 
namely, three volumes in 1808, 1810, and 1812, of cases 
adjudged in the supreme court of judicature, together with 
cases determined in the court for the correction of errors, 
from January term, 1799, to January term, 1803, both in- 
clusive, cited as Johnson’s cases. ‘These volumes, it will 
be seen, contain the cases nearly up to the time of Caines’s 
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reports. Mr. Johnson published twenty volumes of reports 
of cases in the same courts, commencing with the February 
term, 1806, of both courts, and ending with January term, 
1823, of the supreme court, and with the February term, 
1823, of the court of errors. ‘The cases in the latter court 
are in the latter part of the different volumes. They are 
cited as Johinson’s reports. , 

By an act of April, 1814, it was made “the duty of the 
reporter, from time to time, to publish such decisions of the 
court of chancery, as the chancellor of the state shall deem 
of sufficient importance to be reported and published.” In 
compliance with this direction, Mr. Johnson published seven 
volumes of chancery reports containing the cases from 
March, 1814, to July, 1823, both inclusive. 

Mr. Johnson was succeeded as state reporter by Esek 
Cowen, who reported the cases in the supreme court and 
court of errors from May term, 1823, of the supreme court, 
and from April term, 1823, of the court of errors, to August 
term, 1828, of the supreme court, and to December term, 
1827, of the court of errors. Mr. Cowen was succeeded as 
state reporter by John L. Wendell, the present reporter, 
whose reports commence with May term, 1828, of the 
supreme court, and with the December term, 1828, of the 
court of errors. His eighteenth volume contains the cases 
in the court of errors to December term, 1837. And the 
nineteenth, recently published, contains a part of the cases 
in the July term, 1838, with some subsequent cases, to 
May, 1839, in the supreme court. 

Mr. Johnson was succeeded as chancery reporter by 
Samuel M. Hopkins, who published, in 1827, one volume 
of chancery reports, containing the cases in the court of 
chancery, from September, 1823, to January, 1826. Mr. 
Hopkins was succeeded as chancery reporter by Alonzo C. 
Paige, the present reporter, whose reports commence in 
April, 1828, on the accession of chancellor Walworth. His 
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sixth volume, published in 1838, contains the cases decided 
in August, 1837. 

In addition to these series, which were published under 
the direction of the legislature, several other volumes have 
been published, on individual responsibility. In 1811, Mr. 
Yates published a volume of select cases. In 1820, John 
Anthon published a volume of cases determined at nisi 
prius (in the supreme court), from 1808 to 1818, with notes 
and commentaries on each case. 

From 1817 to 1821, Daniel Rogers published six volumes 
of the New York City Hall Recorder—containing reports 
of the most interesting trials and decisions in the various 
courts of judicature for the trial of jury causes in the hall— 
during the years 1816—1821, both inclusive; to the last 
volume of which are added, notes of criminal cases from the 
reports of New York, New Hampshire, Massachusetts and 
Pennsylvania. This work is usually bound in two or three 
volumes. In 1823, Mr. Wheeler published three volumes of 
criminal cases decided in New York and elsewhere. 

In 1831 and 1833, Jonathan Prescott Hall published two 
volumes of cases argued and determined in the superior 
court of the city of New York—containing the cases from 
August term, 1828, to December term, 1829, both inclusive. 
It is understood that these reports are to be continued. In 
1833 and 1837, Charles Edwards published two volumes of 
reports of chancery cases decided in the first circuit of the 
state of New York by the honorable William 'T’. McCoun, 
vice-chancellor. These volumes contain the cases from 
May, 1831, to November, 1836. 


NEW JERSEY. 


The first act providing for the publication of the reports 
in this state was passed March 12, 1806. By this act, the 
reporter was to be appointed annually by the joint ballot of 
the council and assembly of the state. This act further 
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provides, that the reporter “shall collect and compile in 
regular order all such cases as shall be adjudicated in the 
supreme court, with the opinions of the justices of the said 
court thereon, as shall arise on causes removed from the 
several courts for the trial of small causes in the several 
counties, by certiorari, as he shall think will tend to promul- 
gate useful information to the citizens of the state; and also 
to collect and compile as aforesaid the causes on all other 
important and intricate subjects, with the opinions of the 
justices of the said court thereon ; and to furnish the printer 
of the state laws with such cases and opinions, regularly 
digested, with a proper index to the same, yearly; and it 
shall be the duty of the said printer, to print the same with 
the said laws at the end thereof.” 

By an act of March 1, 1820, the term of office of the state 
reporter was extended to five years. By the same act, the 
salary of the reporter was fixed at $250 for that year. For 
the two subsequent years, it was $200 a year. 

Richard S. Coxe published in 1816 a volume of de- 
cided cases from April term, 1790, to November term, 
1795, inclusive. 

Mr. W. 8. Pennington, one of the judges of the supreme 
court, published in two volumes the decisions of the supreme 
court, from May term, 1806, to September term, 1813. These 
volumes are made up of the cases published annually with 
the laws of the state, by the provisions of the above men- 
tioned act of 1806. 

In February, 1818, Samuel L. Southard, one of the jus- 
tices of the supreme court, was appointed reporter, and 
reported the cases from February term, 1816, to May term, 
1820, inclusive, in two volumes. 

In November, 1821, William Halstead, jr., succeeded Mr. 
Southard as state reporter. His reports, in seven volumes, 
contain the cases from November term, 1821, to September, 
1831, inclusive. A part of the first volume is made up of 
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cases decided from April term, 1796, to September term, 
1799, being a continuation of the cases in Mr. Coxe’s reports. 
In the appendix to this volume are printed the original ordi- 
nances constituting the justices’ courts, courts of common 
pleas and the supreme court. James S. Green succeeded 
Mr. Halstead as reporter in 1831. His reports, in three 
volumes, contain the cases from November term of that year 
to the end of November term, 1836. 

By an act passed March 13, 1832, the appointment of a 
chancery reporter was authorized, to hold his office for five 
years, and to report the cases in chancery, the prerogative 
court, and the court of appeals. ‘These reports are printed 
annually by the state. 

Mr. Green was succeeded by Josiah Harrison, the present 
law reporter. 


PENNSYLVANIA. 


The earliest reports in this state are those of Alexander 
J. Dallas, in four volumes. 

The first, published in 1790, contains cases in the su- 
preme court, court of oyer and terminer, court of common 
pleas, and the high court of errors, between September, 
1754, and December, 1789. ‘The second volume includes 
cases in the federal court of appeals, in 1781, 1783, and 
1787 ; 


; in the high court of errors and appeals in 1792, 1795; 


supreme court of Pennsylvania, in 1766, 1781, 1786, 1788, 
(being a few detached cases) and from 1789 to December 
term, 1797 inclusive ; in the common pleas of Pennsylvania, 
from August to December, 1790, inclusive; in the supreme 
court of the United States, from April, 1790, to August term, 
1793, inclusive; and in the circuit court of the United States 
from April, 1792, to April term, 1798. 

The third and fourth volumes include cases in the supreme 
court of the United States, from February term, 1794, to 
August term, 1800, in the supreme court of Pennsylvania 
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from 1797 to 1806, with some cases in the circuit court of 
the United States, and the court of errors and appeals of 
Pennsylvania and of Delaware. The last volume was 
published in 1807. 

In the year 1800, Alexander Addison, president of the 
courts of common pleas of the fifth circuit, published a 
volume of reports of cases in these courts and in the high 
court of errors and appeals. ‘The cases in the common 
pleas are from 1791 to 1799 inclusive ; those in the court of 
errors and appeals were decided in 1793 and 1797. ‘There 
are bound in the same volume, twenty-seven charges to 
grand juries delivered by Mr. Addison. 

In 1817, 1818, and 1819, Charles Smith published four 
volumes of reports, from the manuscripts of the honorable 
Jasper Yeates, one of the justices of the supreme court of 
Pennsylvania, who had prepared them for the press. In the 
first volume, there are a few cases contained in Dallas’s 
reports. ‘hese volumes contain cases decided in the su- 
preme court from 1791 to 1808, inclusive, with some select 
cases at nisi prius, and in the circuit courts. They are cited 
as Yeates’s reports. 

From 1809 to 1815, Horace Binney published six volumes 
of reports containing the decisions of the supreme court 
from 1799 to 1814. ‘To some of these volumes are appended 
cases decided in the high court of errors and appeals, and 
in the court of common pleas. 

In 1811 and 1813, Peter A. Browne published two volumes 
of cases adjudged in the court of common pleas of the first 
judicial district (for the city and county of Philadelphia), 
from 1806 to 1814, inclusive. The second volume also con- 
tains an admiralty case in the district court of the United 
States and the rules of practice, in the first circuit court in 
Pennsy|lvania. 

During the years from 1818 to 1829, Thomas Sergeant 
and William Rawle, jr. published the cases adjudged in the 
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supreme court of Pennsylvania, commencing in 1814, when 
Mr. Binney’s reports ceased, and continuing till September 
term, 1828. These reports constitute seventeen volumes. Wil- 
liam Rawle continued to report the decisions of the supreme 
court for the eastern district, from December term, 1828, to 
April, 1835. His reports are contained in five volumes. The 
reports for the eastern district are continued by Thomas J. 
Wharton, the present reporter, whose fourth volume, recently 
published, contains the decisions of the March term, 1839. 
In the middle, southern, and western districts, the cases from 
1829 to June term, 1832, were reported by William Rawle, 
Charles B. Penrose and Frederick Watts, and are cited as 
Pennsylvania reports. Since 1832, the cases in the supreme 
court, except those in the eastern district, have been reported 
by Frederick Watts, the present reporter, in seven volumes, 
the last containing the cases decided at Pittsburgh, Septem- 
ber term, 1838. 

In 1831, John W. Ashmead published a volume of cases 
adjudged in the courts of common pleas, quarter sessions, 
oyer and terminer, and orphan’s court of the first judicial 
district of Pennsylvania ; and, in 1836, John Miles published 
a volume of cases decided in the district court for the city 
and county of Philadelphia, from March, 1835, to September, 
1836, with some cases previous to March, 1835. 

We believe that all the reports of this state are the result 
of individual enterprise; no statute regulations existing in 
relation to the publication of the decisions of the courts. 


DELAWARE. 


The amended constitution, so far as relates to the judicial 
department, went into operation in January, 1832. By an 
act of February 22, 1837, it is made the duty of the judge 
of the superior court residing in Kent county, to prepare re- 
ports of the decisions of the superior court, court of oyer 
and terminer, and court of errors and appeals; and, in con- 
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sideration of this increased duty, his salary was increased 
two hundred dollars a year. Samuel L. Harrington, asso- 
ciate justice, of Kent county, has published one volume, 
containing the cases, from the spring sessions in 1832, to 
June term, 1835, inclusive. 


MARYLAND. 


The earliest reports in this state are the four volumes of 
Thomas Harris and John M’Henry, sometimes cited as 
Maryland reports. These volumes contain a series of cases 
decided in the provincial court, and court of appeals of the 
then province of Maryland, from the year 1700 to the 
American revolution, and in the general court and court of 
appeals of the state of Maryland, from May, 1780, to De- 
cember, 1799, inclusive. ‘These volumes were followed by 
the reports of Thomas Harris and Reverdy Johnson, whose 
first volume contains the decisions of the general court and 
court of appeals, from the year 1800 to 1805, inclusive; the 
remaining six volumes contain the decisions of the court of 
appeals, (the general court having been abolished) down to 
1826. ‘These reports were succeeded by the two volumes 
of Thomas Harris and Richard W. Gill, containing the 
decisions of the same court, from 1826 to 1829. From 1829 
to the present time, the cases decided in the court of appeals 
have been reported by Richard W. Gill and John Johnson. 
The eighth and last volume contains the cases to June, 
1836. 

The reports of cases decided in the high court of chan- 
cery of Maryland, in one volume, by Theodoric Bland, 
chancellor, were published in 1836. ‘l'his volume contains 
the cases from the accession of chancellor Bland, in 1824, to 
1829. No provision has been made by law for the publi- 
cation of the reports—which consequently has been left to 
individual enterprise. 








128 American Reports and Reporters. [Oct. 


VIRGINIA. 


The first volume of reports published in this state was a 
folio published in 1795, by George Wythe, including cases 
from 1790 to 1795, and containing some of judge Wythe’s 
own decisions, as judge of the high court of chancery of 
Virginia, with remarks on the decrees of the court of ap- 
peals, reversing some of those decisions." 

In 1798, Bushrod Washington published two volumes of 
reports of cases argued and determined in the court of 
appeals of Virginia, from 1790 to 1796, inclusive. A second 
edition, very much improved, was published in 1823. 

Daniel Call published in 1801—1803 three volumes of 
cases in the court of appeals, from 1797, to May, 1803, with 
some cases in the third volume decided in 1790. ‘These 
were followed by three volumes, not published until 1833, 
containing scattering cases from L799 to 1803, then a regular 
series from April, 1804 to 1806, and then scattering cases 
again to 1818. The sixth volume also contains five cases 
decided in the United States circuit court for Virginia. 

From 1809 to 1811, William W. Hening and William 
Munford published four volumes of cases in the supreme 
court of appeals from October, 1806, to October, 1809, inclu- 
sive, with select cases relating chiefly to practice in the court 
of chancery for Richmond district. William Munford con- 
tinued to report the cases in the same court from March, 
1810, to April, 1820, in six volumes. 

Hitherto the reports had resulted from unofficial enterprise 
and industry alone; but, by a statute of 1820, amended by 
statutes of 1821 and 1829, the court of appeals was required 
to appoint a reporter, who should publish such decisions as 
any one judge might think worth reporting, for which he 


1 From 1783 to 1801, original chancery jurisdiction was confined to the 
county courts, and to one “ high court of chancery " reaching over the whole 
state. Of this court, while it lasted, Mr. Wyihe was judge or chancellor. 
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receives a compensation of eighty-three and a third cents 
for every hundred pages contained in each copy. By the 
statute of 1829, the reporter is directed to secure the copy- 
right to the commonwealth, and he and all other persons 
are prohibited from publishing more than seven hundred 
copies. Francis W. Gilmer was the first reporter appointed 
under the original act. He published only one volume of 
cases decided in the court of appeals from April 10, 1820, 
to June 28, 1821, sometimes cited as Virginia reports. Mr. 
Gilmer was succeeded by Peyton Randolph, who reported 
the cases in the same court, from November, 1821, to De- 
cember, 1828, in six volumes. With the fifth volume of 
Randolph’s reports, commencing in November, 1826, the 
decisions of the general court, which had been separately 
published (see below), began to be inserted in the same 
volumes with those of the court of appeals; a plan which 
is yet continued. Mr. Randolph was succeeded by Benja- 
min Watkins Leigh, whose reports in the court of appeals 
commence in January, 1829, and in the general court in 
June, 1829, and are continued to the present time. The 
eighth volume recently published contains the cases in the 
court of appeals including August term, 1837, and in the 
general court including December term, 1837. 

In 1829, there was published a volume of cases deter- 
mined in the general court of Virginia, from 1730 to 1740, 
and from 1768 to 1772. ‘This volume was published by the 
legatee of Thomas Jefferson’s manuscript papers. The cases 
during the former period were taken by Mr. Jefferson from 
manuscript reports of Messrs. Barradall and Hopkins, emi- 
nent colonial lawyers. During the latter period, they were 
made by Mr. Jefferson from his own notes, taken while he 
practised in the general court. In 1815, a volume of cases 
decided by the general court, commencing in the year 1789, 
and ending in 1814, was published by judges Brockenbrough 
and Holmes. A second volume containing the cases in the 

VOL. XXII.—NO. XLII. 9 
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same court, from 1815 to 1826, was published in 1826 by 
William Brockenbrough one of the judges of that court. 
Since 1826, the cases in the general court have been reported 
with those in the court of appeals. ‘These two volumes are 
cited as Virginia cases. 


NORTH CAROLINA. 


The first reported cases in this state were published by 
Francis Xavier Martin, in a small volume bound up with 
his translation of Latch’s cases ; they are entitled notes of 
a few decisions in the superior courts of the state of North 
Carolina, and in the circuit courts of the United States, for 
North Carolina district, and are cited as Martin’s reports. 

John Haywood published two volumes of reports of cases 
in the superior courts of law and equity, from 1789 to 1806. 

In 1802, John Louis Taylor, one of the judges of North 
Carolina, published a volume of cases in the courts of law 
and equity, from 1799 to 1802, cited as Taylor’s reports. 
In 1818, he published a second volume of cases, from July 
term, 1816, to January term, 1818, inclusive, usually cited 
as North Carolina term reports. This volume is some- 
times bound and lettered as the third Law Repository, and 
so cited. In 1805, Duncan Cameron and William Nor- 
wood published a volume of cases determined by the court 
of conference, from 1800 to 1804, cited as Conference re- 
ports. In 1805, the name and style of the “ court of con- 
ference” was altered to that of the ‘‘ supreme court of North 
Carolina.” Archibald D. Murphy, one of the judges, pub- 
lished three volumes of cases in the supreme court, from 
1804 to 1819, inclusive. 

The Carolina Law Repository, begun in March, 1813, and 
published semi-annually, to September, 1816, besides sev- 
eral miscellaneous articles, contains reports of cases ad- 
judged in the supreme court, from July term, 1811, to July 
term, 1816, inclusive, by John L. Taylor, chief justice of 
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the supreme court. This work is bound in two volumes, 
and cited as the Carolina law repository. 

The cases in the supreme court, from June term, 1820, 
to June term, 1526, inclusive, were reported by Francis 
L. Hawks, in four volumes, except the first two hundred 
and forty-eight pages of the first volume, which were re- 
ported by Thomas Ruffin. ‘They are however all cited as 
Hawks’s reports. 

Thomas P. Devereux continued the reports of cases at 
law from December term, 1826, to June term, 1834, inclu- 
sive, in four volumes. From December term, 1834, to 
June term, 1836, inclusive, the cases at law in the supreme 
court were reported in one volume by Thomas P. Devereux 
and William H. Battle. Mr. Devereux has recently re- 
signed. The equity cases determined in the same court 
from December term, 1826, to June term, 1834, were re- 
ported in two volumes by Thomas P. Devereux, and are 
cited as Devereux’s equity reports. 

By statutes of 1818,-21,-22,-31, and a resolve of 1835, 
the office of state reporter was established, to be appointed 
annually, with a salary of three hundred dollars a year 
and the profits arising from the sale of the reports, ex- 
cept one hundred and one copies to be printed at the 
expense of the state for the use of the state. 


SOUTH CAROLINA. 


The earliest reports in this state are the two volumes 
of Elihu Hall Bay, one of the judges of South Carolina, 
published in 1809—11. ‘The first volume contains cases 
in the superior courts of law, from 1783 to 1795, inclusive. 
The second consists of decisions made in the constitutional 
court on appeals from the common law tribunals from the 
year 1796 to 1804, inclusive. 


The next in point of time were the four volumes of 
Q* 
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chancellor Henry W. Dessaussure, published in 1817-19 ; 
being cases in the court of chancery from the revolution 
to December 1813, inclusive, cited as equity reports. 

The decisions in the constitutional court, during the 
years 1812-16, inclusive, were published in 1823 in two 
volumes, sometimes cited as South Carolina reports. 
These were followed by two volumes of constitutional 
reports published in 1819, containing the decisions of the 
constitutional court in 1817. 

The cases in the constitutional court, from 1817 to 1820, 
were reported in two volumes, by Henry L. Nott and 
Daniel J. McCord, published in 1820-21, and the cases 
in the same court from 1821, to May term, 1823, were re- 
ported in the first two volumes of Mr. McCord. ‘The cases 
in 1823-4 were reported in the two volumes of consti- 
tutional reports, new series. William Harper, then state 
reporter, now one of the chancellors in equity, published 
in 1824 a volume of cases at law, decided in the constitu- 
tional court, from November term, 1823, to November term, 
1824, inclusive, and in 1825, Mr. Harper published a vol- 
ume of equity cases, decided in the court of appeals in the 
year 1824. Since that time, the reports of cases at law 
have been continued in the third and fourth volumes of 
McCord’s reports, containing cases in the court of appeals 
from February term, 1820, to April term, 1828, and in the 
two volumes of H. Bailey, state reporter, containing the 
cases from May term, 1828, to January, 1832, inclusive ; 
and from January term, 1833, to June term, 1835, inclu- 
sive, in the two volumes of W. R. Hill, state reporter. 

The chancery cases in the court of appeals, from Jan- 
uary term, 1825, to May term, 1827, are reported in the 
two volumes of chancery reports, by Daniel J. McCord, state 
reporter. ‘The state reporter has a salary of fifteen hun- 
dred dollars a year. 

In December, 1835, the old court of appeals was abol- 








ee, ee 


1839. ] American Reports and Reporters. 133 


ished, and the present court of appeals constituted as fol- 
lows, by an act which provides, that “the law judges and 
chancellors shall meet and sit for the purpose of holding 
the court of appeals, twice a year at Columbia, and twice 
a year at Charleston.” 

The reports in the constitutional court by the late judge 
Brevard, in two volumes, include the cases from the es- 
tablishment of that court, to the year 1812. The first vol- 
ume has been already published, and contains the cases 
to May term, 1805, inclusive, and the second volume is 
either already published or will soon appear. 


GEORGIA. 


Three volumes of reports have been published in this 
state, viz.: 1. Reports of the decisions of the superior courts 
by judge Thomas U. P. Charlton, published in 1824, con- 
taining cases decided previous to 1810. 

2. Reports of decisions made by the judges of the supe- 
rior courts of law and chancery, by George M. Dudley, 
published in 1837, containing decisions from July term, 
1831, to July, 1833, inclusive. 

3. Reports of decisions made in the superior courts of 
the eastern district of Georgia, and in the middle circuit, 
by Robert M. Charlton, late judge of the superior court of 
the eastern district, published in 1838, and containing de- 
cisions from January term, 1811, to July term, 1837. 

There is no provision made by law, in this state, for the 
publication of the decisions of the courts. 


ALABAMA. 


The legislature of this state, by an act of January 15, 
1828, authorized the supreme court to appoint a reporter 
with a salary of $500 a year, and the profits arising from the 
sale of his reports, provided he should furnish the state 
with seventy-five copies at his own expense. By subse- 
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quent statutes, provision was made for publishing the de- 
cisions from the organization of the court. Henry Minor, 
state reporter, in 1829, published a volume of cases decided 
from 1820 to July, 1826, cited as Alabama reports. He 
was succeeded by George N. Stewart, who published in 
three volumes the decisions from the year 1827 to Jan- 
uary term, 1831, inclusive. Mr. Stewart was succeeded in 
1834, as reporter, by Benjamin F. Porter, who published from 
the manuscripts of his predecessor five volumes of cases, 
decided from January term, 1831, to January term, 1834. 
These volumes are cited as Stewart and Porter’s reports. 
Since 1834, Mr. Porter has continued to report the decis- 
ions of the supreme court. His sixth volume contains the 
decisions of January term, 1838. The seventh volume, 
now in press, will be published in a few days. 


MISSISSIPPI. 


The first reports of this state were published in 1834, 
by R. I. Walker, state reporter, in one volume, which con- 
tains the cases adjudged in the supreme court from the 
organization of the state government to the period of the 
adoption of the new constitution, that is to say, from June 
term, 1818, to December term, 1832. By a statute of 
February 11, 1828, the reporter receives four dollars a 
page, for reporting and procuring to be printed the decisions 
of the court, provided he furnish to the state fifty bound 
copies free of expense. 

Two volumes, containing the cases from January term 
1833, to January term, 1839, inclusive, are now in a course 
of publication at Baltimore, by Volney E. Howard, state 
reporter, at the present time. 


LOUISIANA. 


The first reports of this state were published by Francis 
Xavier Martin, one of the judges of the supreme court. 


—— 


—— 
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The first two volumes, usually bound in one, were pub- 
lished in 1811-13, and are called Orleans term reports, 
being cases before the superior court of the territory of 
Orleans, from 1809 to 1812, inclusive. These were fol- 
lowed by ten volumes of Louisiana term reports, being 
cases decided in the supreme court of that state. They 
contain the cases to February term, 1823. 

Judge Martin continued to report in the eight volumes 
of his Louisiana term reports, new series, the decisions of 
the supreme court, till March term, 1830. The first twelve 
volumes are cited as Martin’s reports; from the twelfth, 
they are sometimes cited as first, second, &c., Martin’s 
new series, and sometimes simply new series. Judge Mar- 
tin’s reports were, we believe, published on his own ac- 
count. But by a statute of February 18, 1830, provision 
was made for the appointment of a reporter, by the gov- 
ernor, with the advice and consent of the senate. ‘The 
third section of the act provides, ‘‘that the reports made 
under the authority of this act shall contain, first, a brief 
but clear statement of the facts of the case, taken from the 
record, second, the points made by the counsel and au- 
thorities cited in support of them, in all cases in which 
they shall be furnished, third, the opinion of the court in 
the case, and fourth, lucid marginal notes on the cases, 
and a copious index to each volume.” ‘The reporter re- 
ceives a salary of twelve hundred dollars a year, on con- 
dition that he furnishes seventy-five copies well bound, 
for the use of the state, and that the price at which he 
shall furnish the reports to the public shall not exceed ten 
dollars a volume, to contain at least six hundred pages. 

In February, 1830, Branch W. Miller received the ap- 
pointment of reporter, and continued to report the cases 
from 1830, to August term, 1834; when he was succeeded 
by Thomas Currey, the present reporter. ‘The reports of 
Messrs. Miller and Currey are cited as Louisiana reports. 
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Those of Mr. Miller are contained in the first five vol- 
umes, and the first part of the sixth volume, and those of 
Mr. Currey, in the subsequent volumes, to the thirteenth, 
which contains the cases down to and including the June 
term of the present year. 


TENNESSEE. 


The earliest reports of this state are two volumes of 
cases adjudged in the supreme court of law and equity 
(and in the federal courts), for the state of Tennessee, by 
John Overton, late one of the judges of the supreme court 
of law and equity, and subsequently one of the judges of the 
supreme court of errors and appeals. His volumes contain 
cases from November, 1791, to June term, 1815. These 
volumes were published in 1813-17, and are cited as Ten- 
nessee reports. 

In 1814, William W. Cooke published a volume of cases 
adjudged in the supreme court of errors and appeals of 
Tennessee, and in the federal court for the district of West 
Tennessee. ‘This volume includes the cases between 1811 
and 1814, but probably does not contain any of the cases 
in judge Overton’s reports. 

This was followed by the reports of cases in the supreme 
court of errors and appeals, by John Haywood, one of the 
judges of said court, in three volumes, printed in 1818. 
They contain cases decided between 1816 and 1818. They 
are numbered three, four and five, in a series with judge 
Haywood’s North Carolina reports, volumes one and two. 
In 1824, a volume of cases in the supreme court of errors 
and appeals, commencing September term, 1822, and ending 
with May term, 1824, was published by Jacob Peck, one 
of the judges. This was followed by the one or two vol- 
umes, we are uncertain which, of John H. Martin and 
George 8S. Yerger, containing cases in 1825-28. 
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In 1832, George 8S. Yerger, reporter to the state, com- 
menced a series of reports of cases determined in the su- 
preme court, and continued to report till the autumn of 
1838. His eighth volume contains the cases in July term, 
1835, and we presume the subsequent cases have been or 
will soon be published. Several of these volumes contain 
cases decided before the present supreme court was organ- 
ized. Weare not acquainted with the statute provisions for 
reporting the decisions of the latter court, nor with the 
name of Mr. Yerger’s successor. 


KENTUCKY. 


The earliest reports of this state were published in 1803, 
and are entitled, ‘‘ Reports of the causes determined by the 
late supreme court for the district of Kentucky, and by the 
court of appeals, in which the titles to Jands were in dis- 
pute, by James Hughes.” This is a quarto volume, and 
includes cases from 1785 to 1801. ‘This was followed in 
1805, by a small volume sometimes cited as Kentucky 
decisions. Of this volume Mr. Hardin, in his preface, says, 
‘the legislature seems to have felt it their duty to interpose, 
and by an act of 1804, chap. 71, caused a publication of 
cases to be made, commencing about the period when Mr. 
Hughes’s left off. ‘This work was a bare transcript from 
the order book of the court of appeals, without an index, 
or even an alphabetical table of the cases. In this situa- 
tion, the law it contained was hid in obscurity and trash; 
and by the omission of the facts on which the court adju- 
dicated, was often calculated to mislead, when found.” 

In 1810, Martin D. Hardin, by authority of statutes of 
1807, chap. 15, and 1809, chap. 142, published a volume of 
cases in the court of appeals, commencing when the Ken- 
tucky decisions ended, in the spring term, 1805, and con- 
cluding with the spring term, 1808. This was followed 
by the four volumes of George M. Bibb, late chief justice 
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of Kentucky, and “reporter of the decisions of the court of 
appeals,” under the act of February 8, 1815. ‘These vol- 
umes, published in 1815-17, contain the cases from the fall 
term, 1808, to the spring term, 1817. 

Judge Bibb was succeeded as state reporter, by Alexan- 
der K. Marshall, whose three volumes contain the cases in 
the court of appeals from the fall term, 1817, to the fall 
term, 1821, inclusive. Mr. Marshall was succeeded as 
reporter, by William Littel, whose five volumes contain the 
cases from 1822 to 1824. Mr. Littel also published in 
1824 a volume of decisions in the court of appeals of Ken- 
tucky, not before reported, containing decisions from 1795 
to 1821, which are cited as Littel’s select cases. Mr. Lit- 
tel’s reports were succeeded by those of 'homas B. Mun- 
roe, reporter of the decisions of the court of appeals, in 
seven volumes, containing the cases from the fall term, 
1824, to 1828, inclusive. ‘These were followed by the 
seven volumes of John J. Marshall, containing the cases 
from January, 1829, to October, 1832. 

By statute of January 4, 1833, superseding former stat- 
ute provisions, it was provided, that any person, who 
should obtain the consent of the judges of the court of ap- 
peals, and who should furnish the commonwealth with two 
hundred and fifty copies of such decisions of the court of 
appeals as may not have been reported—but which may in 
the opinion of the judges of said court, establish some 
new, or settle some doubtful point, or be otherwise deemed 
important by them to be reported, such person shall receive 
as a compensation therefor, at the rate of one dollar for 
every hundred pages contained in each volume of said 
reports, including tables and indexes. Since this act was 
passed, James G. Dana has published the decisions under 
the title of reports of select cases. His sixth volume con- 
tains some cases of the fall term of 1837, with most of 
those decided in the spring term of 1838. 
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OHIO. 


By a statute of January, 20, 1823, amended March 10, 
1831, the office of state reporter was established, who 
should be appointed by the court for a term of five years, 
with a salary of three hundred dollars a year; and by the 
same statutes, the secretary of state is authorized to sub- 
scribe for one hundred copies of the reports, when printed, 
at a price not exceeding one cent for each page, of the size 
of Johnson’s New York term reports. 

Charles Hammond was appointed reporter and has con. 
tinued to report to the present time. His first volume of 
cases in the supreme court of Ohio commences with the cases 
in August term, 1821, and his eighth volume recently pub- 
lished contains the cases in the December term, 1838. In 
1832, P. B. Wilcox published in one volume the condensed 
reports of decisions in the supreme court of Ohio, contain- 
ing all the cases decided by the court in bank from its 
organization to December term, 1831, with cases decided 
upon the circuit and ordered to be reported by the judges; 
and including all the decisions in the first four volumes of 
Hammond's reports. In his advertisement, the publisher 
says, ‘“‘’This volume embraces all the decisions of the su- 
preme court, reported in the first four volumes of Ham- 
mond. No alteration whatever has been made either in 
the statement. of cases, or in the opinions of the court. 
The work is simply a republication of the decisions as 
reported by Mr. Hammond. The arguments of counsel 
only are omitted.”’ 

In 1833, Mr. Hammond republished, in one volume, the 
cases reported in his first two, they being out of print. In 
this volume, instead of wholly omitting the arguments of 
counsel, as was done by Mr. Wilcox, he condensed his re- 
ports so far as to state only the points and give the author- 
ities cited. 
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In addition to the regular series of Ohio reports, published 
by Mr. Hammond, of cases decided by the supreme court 
in bank, judge Wright, one of the justices of the supreme 
court, reported and published a volume of the cases at law 
and in chancery, decided by that court, on the circuit dur- 
ing the years 1831—-1834, both inclusive. This volume, 
which was published in 1835, contains four hundred and 
ninety-eight cases, in the trial of which the reporter sat, 
only a few (five or six) of which are published in the Ohio 
reports. It is cited as Wright’s reports. 


INDIANA. 


The only reports in this state are the cases determined in 
the supreme court of Indiana, reported by Isaac Blackford, 
one of the judges of the court, in three volumes, which con- 
tain the cases from May term, 1817, being the first term of 
the court, to November term, 1834, inclusive. The fourth 
volume, containing the subsequent cases, if not already 
published, may be expected soon. ‘There appears to be no 
statute provision for the publication of reports in this state. 


ILLINOIS. 


In 1831, Sidney Breese published one volume of reports 
of cases at common law and in chancery, determined in the 
supreme court of Illinois, from its organization in 1819, 
to the end of December term, 1830. In his preface, Mr. 
Breese says, ‘It is the first publication of the kind ever 
attempted in this state.” We believe that there exists no 
statute provision for reporting the cases adjudged in this 
State. 


MISSOURI. 


By statute of March 20, 1835, it is provided, that the 
attorney general shall be ez officio reporter of the opinions 
and decisions of the supreme court. This act provides that 
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the reports shall be published semi-annually and paged con- 
tinuously, until there shall be sufficient matter to form one 
volume of not less than six hundred pages. 'The act also 
provides that fifteen hundred copies shall be published by 
the state. ‘The compensation allowed for reporting the 
cases is one hundred and fifty dollars a year. Under 
authority of this act four volumes have been published. 
The first three contain the cases from March term, 1821, to 
August term, 1834, inclusive. The fourth volume, con- 
taining subsequent cases, we have not seen. ‘lhe first two 
volumes cannot now be obtained, as most of the copies 
were destroyed by fire, when the legislative hall at Jeffer- 
son was burnt. We understand, however, that they are 
soon to be republished. 


The whole number of volumes above mentioned is five 
hundred and thirty-six; and we may safely calculate on 
an annual addition of thirty volumes. Several sets have 
passed through a second edition, and some are stereotyped. 
Besides the above mentioned regular reports, there have 
been published at different times reports of single cases, 
which have been deemed particularly important, or have 
excited the attention of the public; such as the trials of 
Aaron Burr, and judges Peck and Chase, on impeachment, 
before the senate of the United States; the Dartmouth 
college case, and a variety of criminal and civil cases, both 
in the circuit courts of the United States and in the differ- 
ent state tribunals. For a catalogue of the most important 
of these, the reader is referred to the second volume of 
Mr. Hoffman’s Legal Outlines. 

In compiling this article we have derived some assistance 
from Griffith’s Law Register, which gives a pretty accurate 
account of the reports up to the time of its publication in 1821, 
1822. But most of the statements here made are founded on 
an examination of the works themselves, and on information 
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obtained from our correspondents in various states, to whose 
contributions we are much indebted, and who will please 
to accept our thanks for their valuable assistance. If, not- 
withstanding the great pains we have taken to make our 
account of American reports and reporters as full and as 
accurate as possible, any mistakes or omissions should be 
discovered therein, we hope some of our friends will do us 
the favor to point them out, and at the same time furnish 
us with the means for their correction. G. G. 





ART. VI.—BIOGRAPHICAL SKETCH OF ELISHA COOKE. 


Extsua Cooke, the subject of this notice, filled an important 
place in the history of Massachusetts, during one of its most 
interesting periods. He was born in Boston, September 16, 
1637, and was graduated at Harvard college at the age of 
twenty. In aclass of seven, his name stands the fifth in 
the catalogue, indicating that his family was of an humble 
rank. 

He studied medicine, and became a physician in Boston, 
where he practised with great success and a high professional 
reputation. 

He took a part in politics pretty early in life, and con- 
tinued to be deeply engaged in them as long as he lived. 
He was admitted a freeman in 1673, and from 1681 to 
1683 was a representative in the general court, the last 
year having been speaker of the house. 

It was during this period, it will be recollected, that the 
struggle was going on between the crown and the colony 
in relation to rescinding the charter, in which the malignant 
zeal of Randolph was so conspicuous. Mr. Cooke was 
among the most ardent in maintaining the integrity of the 
charter, and for his exertions in this respect, was charged, 
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with others of the same party, by Randolph, before the 
lords of the council, with being guilty of a high misde- 
meanor. 

The party who were for sustaining the charter having 
the ascendency in the colony, Mr. Cooke was chosen one of 
the assistants at the elections in 1684, 1685, and 1686, and 
was thus in the government when Dudley’s commission as 
president of New England was received. All the efforts 
of the friends of the charter had in the mean time proved 
abortive. It had been annulled by arbitrary power, although 
with the forms of law, and the people found themselves at 
the mercy of a bigoted tyrant’s caprice. Andros succeeded 
Dudley with greatly extended powers, and with no feelings 
of delicacy or humanity to restrain their utmost exercise. 
The party to which Cooke belonged were made to feel the 
oppressive hand of the government, until it could no longer 
be endured. The people rose at last, and deposing Andros, 
resumed their charter to which they were so strongly at- 
tached, and with it their former administration of the 
government. Cooke was made one of the council of 
safety, to whom in the mean time the powers of the govern- 
ment were committed, and Andros, Dudley and others of 
the deposed officers of the crown were sent home to Eng- 
land, to answer to the charges of the colony against them. 

The prosecution of these charges became a matter of 
great moment, and it was deemed important to the colony, 
to be represented at London by some of their ablest men. 
Mather was already there, and with him was connected sir 
Henry Ashurst as colonial agent. Mr. Cooke and Mr. Oakes 
were selected as their associates for this purpose. They 
became embarrassed partly by their instructions, and partly 
by a disagreement among themselves, and instead of prose- 
cuting their charges against Andros with any effect, they 
found themselves in the situation rather of defendants 
against attacks made upon the colony, than of complainants 
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against its oppressors. Andros and Dudley escaped cen- 
sure, and were rewarded with new honors, while every 
effort of the agents to obtain a restoration of the former 
charter was resisted and defeated by the crown. Cooke 
adhered to his resolution to accept nothing in its stead, and 
when a new charter had been obtained through the instru- 
mentality of Mr. Mather, he endeavored to prevent its adop- 
tion by the people of Massachusetts. 

In consequence of this, the name of Mr. Cooke was left 
out of the commission of counsellors. ‘The people, how- 
ever, at the first election which took place in May, 1693, 
chose him a member of that body ; but governor Phipps, in 
order to revenge himself upon Mr. Cooke, for having been 
opposed to his appointment as chief magistrate, refused 
to ratify the choice. Mr. Cooke did not lose any of his 
popularity by these measures, and upon governor Phipps 
being recalled to England, he was again elected to the 
council, and continued a member of that board until the 
arrival of governor Dudley, who, in 1703, negatived his 
election. ‘The cause of this was the bitter hatred with 
which Dudley regarded those who had been the most 
active at the time of the revolution in 1689, and especially 
Mr. Cooke, on account of his exertions in England to pro- 
secute the complaints of the colony against the associates 
of Andros. 

The people, nevertheless, continued to manifest their con- 
fidence in Mr. Cooke, by electing him to the council, and 
the governor continued to indulge his revenge by negativing 
his election, until 1715, when he permitted him to take his 
seat at the council board, of which body he was a member 
at the time of his death. 

He was appointed to the bench of the superior court as a 
successor to judge Richards, in 1695, and continued to hold 
the office until the arrival of governor Dudley in 1702. 
Upon his coming into office, a new commission was issued 
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to the judges of that court, and the name of Mr. Cooke 
was omitted. 

This is the only connexion, of which there is any account, 
of Mr. Cooke with the judiciary of Massachusetts. Indeed, 
it was not to be expected, that any one whose principles 
were as liberal as his could find favor with a royal govern- 
or, and least of all, in the relation of judge, from whose want 
of independence, as the judiciary was then constituted, a 
subserviency to the power that commissioned him would be 
expected, but to which, as it was well known, Mr. Cooke 
would never submit. 

It is, therefore, with the political history of the common- 
wealth, that his name is chiefly identified, and for more 
than forty years he held a prominent rank among the poli- 
tical men of his times. He was the idol of the people, and 
justly merited their regard. He left his name, his profession, 
his principles and his farm to his son, who more than filled 
his place, and was long distinguished as the leader of the 
democratic party of the province, in its struggle at a later 
period against the encroachments of the government. The 
name of Elisha Cooke, jr. is more familiar in the history of 
Massachusetts, than that of his father, who has been the 
subject of this article, but both were eminent physicians, 
both held high judicial offices, and each was in his day the 
leader of the popular party in the province. 

Mr. Cooke married a daughter of governor Leverett. A 
daughter of his son Elisha married judge Saltonstall, and 
her descendants 





always among the most respectable fami- 
lies in the common wealth—are the only descendants of the 
family of Mr. Cooke. 

He died on the 31st October, 1715, at the age of 78 years, 
leaving a large estate, retaining to the last the confidence 
of the people, and after pursuing through a long life a firm 
and consistent course as a politician. E. W. 

VOL, XXII.—NO, XLIII. 10 
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ART. VII.—OPINIONS OF THE LATE CHIEF JUSTICE MARSHALL 
ON QUESTIONS OF CONSTITUTIONAL JURISPRUDENCE. 


The Writings of John Marshall, late Chief Justice of the 
United States, upon the Federal Constitution. Boston: 
James Munroe and Company, 1839. 


Tuts is an octavo volume of seven hundred pages, contain- 
ing forty-one cases, decided in the supreme court of the 
United States, on constitutional grounds, in nearly all of 
which the opinions were delivered by the late venerable 
chief justice. Several of the cases appear, however, as an 
appendix to the constitutional opinions of the chief justice, 
and, in these, the opinions were pronounced by other mem- 
bers of the court. The following remarks from the editor’s 
preface will explain the principles, by which he has been 
guided in making the compilation before us. 


‘In the selection of cases the editor has been obliged to use his 
discretion, that the volume might not be too bulky. He has re- 
jected those cases in which some principle was decided that has 
since been superseded by positive provision (such as the case of 
Chisholm v. Georgia, 2 Dallas, 419—480) ; those, also, in which 
a mere decision was given without the reasons producing it (for 
example, Stuart v. Laird, 1 Cranch, 299—309) ; those involving 
much common-law learning, and but slightly touching the federal 
constitution (as Green v. Biddle, 8 Wheaton, 1—108) ; and those 
relating rather to national than constitutional law (as Brown v. 
United States, 8 Cranch, 110—154). Dissenting opinions have, 
in general, been omitted ; in Houston v. Moore, 5 Wheaton, 1, 
that by Mr. Justice Story is retained, being an expression of Mar- 
shall’s view, as well as his own, upon a somewhat dark point ; and 
in Ogden v. Saunders, 12 Wheaton, 213, the dissenting opinion of 
the chief justice himself is given, for obvious reasons. Three 
decisions made by the chief justice upon the circuit are included 
in the volume ; and also one of the supreme court not upon a con- 
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stitutional point,—that of Johnson v. M’Intosh ; in which last, the 
peculiar power of judge Marshall appears so fully as to make it 
come properly within this collection.” 

The editor prefaces each opinion with a statement of the 
facts in the case, short, indeed, but sufficient to render the 
opinion intelligible. The constitution of the United States 
is inserted at the end of the volume. The last case contained 
in the volume is that of Satterlee v. Matthewson, decided 
in 1829, and reported in the second volume of Mr. Peters’s 
Reports. It did not enter into the editor’s plan to publish a 
collection of constitutional cases, but only those which were 
decided by the late chief justice; and, consequently, those 
of the last ten years are not given. ‘The volume, therefore, 
may be said to present those views of constitutional law, 
which are peculiar to chief justice Marshall, and the jurists 
of his school. Some of these views have been greatly 
shaken if not entirely overruled by subsequent decisions, 
which it would be desirable perhaps to see in an equally 
accessible form. 

We have only to remark of this work, that the task of 
the editor, (Mr. Perkins, of Cincinnati), has been performed 
in a very creditable manner; and, that in our opinion it 
will prove an extremely acceptable present to the public, in 
general, as well as to the profession,—to the statesman no 
less than the lawyer. The typographical execution of the 
volume does honor to the publishers. We have rarely seen 
a law book or any other, of domestic manufacture, so beau- 
tifully and correctly printed. L. 8. C. 


10* 
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JURISPRUDENCE. 


I.—DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 4 Bingham’s New Cases, Part 4; 6 Dowling’s P. C. Parts 4 
and 5; 2 Nevile and Perry, Part 4; 3 Nevile and Perry, Part 4; 4 Mee- 
son and Welsby, Part 2; 7 Adolphus and Ellis, Parts 1 and 2. 


ACTION ON THE CASE. (Case or trespass—Action for 
injury to reversion.) A party who has demised a house with- 
out exception of mines, may sue in case for an injury occasioned 
to the house by a stranger in excavating coal; although it was 
not clear whether the injury resulted from excavation under the 
house, or under an adjoining house in the plaintiff’s occupation. 
(Com. Dig. Grant, E. 3.) Raine v. Alderson, 4 Bing. N. C. 
702. 

ARREST. (Discharge from, on ground of privilege.) A de- 
fendant who is arrested while privileged eundo , &c. will be 
discharged as to that case only, and not also as to any detainers 
lodged against him, unless notice of the motion has been given 
to the parties concerned. Sharplin v. Hunter, 6 D. P. C. 632, 

So in the case of a discharge from arrest on the ground of an 
irreguiarity to which the sheriff is no party. (9 Bing. 566.) 
Ex parte Cogg, 5 Scott, 715. 

COMPUTATION OF TIME. The month to elapse after the 

delivery of an attorney’s bill, before he can commence an 
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i its amoun 1K 2 Geo. 2, c. 23, s. 23, mus 
action for its amount, under the 2 (¢ 2, 23, s. 23, t 


consist of twenty-eight days, exclusively both of the day of 
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delivering the bill and of the day of commencing the action. 
(15 Ves. 248; 9 B. & C. 134, 603; 3 M. & W. 473.) Blunt 
V. Heslop, 3 N. & P. 554. 

CONTRACT. (Performance of, not presumed from lapse of 
time.) ‘The lapse of twenty years from the time of making a 
contract to be performed in future, is not of itself evidence of 
a new contract averred to have been performed, and pleaded as 
an accord and satisfaction of the original contract. Kirkman 
v. Siboni (in error), 4 M. & W. 339. 

CONTRACT OF SALE. ( When complete—Acceptance by pur- 
chaser.) In assumpsit for a mare sold and delivered, to which 
the defendant pleaded non assumpsit, it appeared that the de- 
fendant, having seen and ridden the mare, wrote to the plaintiff, 
‘“*] will take the mare at twenty guineas, of course warranted ; 
and as she lays out, turn her out my mare.” The plaintiff 
agreed to sell her for twenty guineas. ‘The defendant subse- 
quently wrote again to him—** My son will be at the World’s 
End (a public house) on Monday, when he will take the mare 
and pay you: send any body with a receipt, and the money 
shall be paid; only say in the receipt, sound and quiel in har- 
ness.” The plaintiff wrote in reply, ‘‘ She is warranted sound, 

and quiet in double harness: I never put her in single harness.” 

The mare was brought to the World’s End on the Monday, and 

the defendant’s son took her away without paying the price, 

and without any receipt or warranty. The defendant kept her 
two days, and then returned her as being unsound. The learned 
judge stated to the jury that the question was whether the de- 
fendant had accepted the mare, and directed them to find for the 
defendant if they thought he had returned her within a reason- 
able time ; and desired them also to say, whether the son had 
authority to take her without the warranty. The jury found 
that the defendant did not accept the mare, and that the son 
had not authority to take her away: Held, on a motion to enter 

a verdict for the plaintiff, that there was no complete contract 

in writing between the parties; that therefore the direction of 

the learned judge was right; that the defendant was not bound 
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by the act of the son in bringing home the mare, inasmuch as 
he thereby exceeded his authority as agent ; and consequently 
that the plaintiff was not entitled to recover. Jordan v. Nor- 
ton, 4 M. & W. 155. 

COVENANT. (For quiet enjoyment.) The generality of the 
covenant implied in law from the word demise is restrained by 
an express covenant for quiet enjoyment. (4 Rep. 806; 4 
Taunt. 329.) It is therefore no breach of a covenant for quiet 
enjoyment, that the lessor had not power to demise. Line v. 
Stephenson, 4 Bing. N. C. 678. 

DEVISE. (By what words tenancy in common created.) A tes- 
tator devised his real estates to his two nieces, “‘ equally between 
them, to take as joint tenants, and their several and respective 
heirs and assigns for ever :”"—Held, that they took estates as 
joint tenants for life, with several inheritances on the death of 
the survivor. (Holt, 370; 2 P. Wms. 280; 1 Vent. 216; 
Salk. 226.) Doe d. Littlewood v. Green, 4 M. & W. 229. 

ESCAPE. The permitting a defendant in the custody of the 
sheriff, against whom a ca. sa. has been lodged, to go out of 
prison, is a voluntary escape, although the act of the sheriff 
was occasioned by mistake. The sheriff, therefore, has no right 
to retake such defendant; and if he does, the caption being a 
nullity, lapse of time will not be any objection to the defendant’s 
discharge. (Cas. temp. Hardw. 310; 1 Sid. 330; Barnes, 

73; 2 Wils. 294; 5 T. R. 25.) Filewood vy. Clement, 6 D. 
P. C. 508. 

EVIDENCE. (Secondary evidence—Proof by attesting wit- 
ness.) Where an instrument is proved by a copy, as secondary 
evidence, and it thence appears that the original was attested 
by a subscribing witness, it is nevertheless unnecessary to call 
him. (8 Taunt. 450.) Poole vy. Warren, 3 N. & P. 693. 

FOREIGN ATTACHMENT. (Recovery by, when a bar to sub- 
sequent against garnishee—Pleading—Estoppel.) To a decla- 
ration for money had and received, the defendant pleaded a 
recovery by foreign attachment at the suit of a creditor of the 
plaintiff, and that the creditor had execution of the sum recov- 
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ered, according to the custom of London. ‘The plaintiff replied 
that no execution was executed : on which issue was joined : 
Held, that without execution executed, the defendant was not 
discharged from his debt to the plaintiff (1 B. & B. 491) ; and 
that the defendant having joined issue on the fact of the execu- 
tion, the jury were not estopped, by a record of satisfaction in 
the foreign attachment, from finding according to the fact (2 
Rep. 4; Hob. 206; Ld. Raym. 1048) ; that the attorney of the 
defendant, the garnishee in the foreign attachment, was compe- 
tent to prove the custom in such attachment: and that it is no 
answer to a plea of recovery under a foreign attachment, that 
the plaintiff has had no notice of the proceedings. Magrath v. 
Hardy, 4 Bing. N. C. 782; 6 D. P. C. 749. 


FRAUDS, STATUTE OF. (Sale of interest in land, what is.) 


The defendant in June agreed to sell to the plaintiff the pota- 
toes then growing on a certain quantity of land of the defend- 
ant, at 2s. per sack, the plaintiff to have them at digging up 
time (in October), and to find diggers: Held, that this was 
not a contract for the sale of an interest in land, within the 
fourth section of the statute of frauds. (11 East, 362; 5 B. 
& C. 829; 1C. & M.89; 2M. & W. 248.) Sainsbury v. Mat- 
thews, 4 M. & W. 343. 


LIBEL. (Evidence of publication.) In an action against A. for 


publishing a libel, evidence sufficient to go to the jury is fur- 
nished by proof that a libel was actually published ; that it was 
a printed paper, since destroyed; that it corresponded with a 
printed paper produced ; that A. printed a paper corresponding 
with that produced, and sent 300 to a shop, from whence a 
person actually publishing the libel procured it; and that the 
libel was, on that occasion, taken from a parcel apparently 
containing 300. Johnson v. Hudson, 7 Ad. & E. 233, n. 


. (Declaration—Construction of ambiguous words—Several 


counts.) ‘The plaintiff declared against the proprietor of a 

newspaper for libels contained in successive numbers of the 

paper referring to the same subject matter, and to each other. 
The declaration stated in the commencement the occasion on 
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which the first libel was published, and set it out; it then pro- 
ceeded: ** And the defendant afterwards, to wit, on &c., further 
contriving and intending as aforesaid, in a certain other number 
of the said newspaper called &c., published of and concerning 
the plaintiff &c., a certain other false Wc. libel, that is to say,” 
(setting it out). ‘Two other subsequent libellous paragraphs 
were afterwards introduced, and set out in the same number: 
Held, that each of these statements was a separate count. 

One of the paragraphs was as follows:—* We again assert 
the cases formerly put by us on record; we assert them against 
A. S. and A. H. (the plaintiff); we again assert they are such 
as no gentleman or honest man would resort to: Held, that 
these words imported a charge of misconduct against the plain- 
tiff, not merely an assertion in contradiction of him, and there- 
fore were actionable without the aid of any extrinsic averment. 
Hughes v. Rees, 4 M. & W. 204. 

MANDAMUS. (To whom it lies.) A mandamus will not lie to 
the mere public depositaries of money, commanding the pay- 
ment by them of a sum in gross. 

A mandamus will not lie to the servants of the crown, 
strictly as such, commanding them to pay over money in their 
possession, in liquidation of claims on the crown. Inre Baron 
de Bode, 6 D. P. C. 776. 

NAVIGATION. (Rights of public in navigable rivers.) The 
right of the public to navigate a public river, is paramount to 
any right of property in the crown, which never had the power 
to grant a weir, so as to obstruct the public navigation. And if 
a weir which was legally granted in such a river, caused ob- 
struction at any future time, it became a nuisance. (Hale de 
Jur. Maris, Pt. 1, c. 2; Davis, 57; 2 Inst. 38; Vaugh. 340. 
Williams v. Wilcor, 3 M. & P. 606, 

PATENT. (Particular of objections in action for infringe- 
ment.) A particular of objections delivered by the defendant 
in an action for infringing a patent-right, must be precise and 
definite. Itis not sufficient to say that the improvements, or 
some of them, have been used before: the defendant should 
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point out which.—Fisher v. Bewick, 4 Bing. N. C. 706; 8. C. 
nom. Fisher v. Hewitt, 6 D. P. C. 739. 

QUO WARRANTO. Where a franchise (the granting of ale- 
house licenses by the vice-chancellor of the university of Cam- 
bridge) had been exercised without opposition from a very 
remote period, and it appeared probable, under all the circum- 
stances of the case, that it emanated from a grant by the crown, 
and would have been frequently questioned, unless referable to 
some legal origin, and had been partly recognised in several 
ancient statutes, the Court refused to direct a quo warranto to 
try its validity, because its legal origin could not be distinctly 
traced. Reg. v. Archdall, 3 N. & P. 696. 

RESTRAINT OF TRADE. Certain persons, who were car- 
riers from London to various parts of Norfolk and other places, 
agreed to relinquish their trade of carriers on a particular 
branch of their line, for ever, in favor of A. The only con- 
sideration for this agreement was an undertaking by A. to pay 
them for one year a third part of the carriage on one kind of 
goods: Held, that this agreement not being injurious to the 
public, and the Court not being able to say that the considera- 
tion for the restraint was inadequate, a covenant enforcing the 
agreement was not illegal. (6 Ad. & E. 438.) Archer v. 
Marsh, 6 Ad. & E. 959; 2 N. & P. 562. 

STATUTE. (Construction of—What words compulsory.) An 
act of parliament constituted a company for the purpose of 
making and maintaining a canal to be passable for boats. All 
persons were to be allowed to navigate the canal, certain tolls 
being paid by them tothe company. ‘The act provided also that 
in case of obstruction by any sunken vessel, the owners of which 
should not weigh it up within a certain time, it should be lawful 
for the company to do so, and to keep the same till payment 
made of all expenses thereof: Held, that these words were 
compulsory on the company, who therefore were liable in an 
action on the case for an injury occasioned by the non-removal 
in due time of a sunken vessel. (2 B. & Ald. 646; 2 Dwarris 
Stat. 712.) Parnaby vy. Lancaster Canal Company,3 N. & P.523. 

WILL. (Revocation by marriage and birth of issue.) Where 
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marriage and birth of issue operate as a revocation of a will of 
real property, it is in consequence of a rule of law, independent 
of the intention of the testator, and therefore all evidence as to 
such intention is inadmissible. 

This rule of law is, that where an unmarried man, without 
children, makes his will, devising the whole of his real property, 
and leaves no provision for any child of a subsequent marriage, 
the law annexes the tacit condition that a subsequent marriage 
and the birth of a child operate as a revocation of the will. 

Provision for the future wife only, the testator contemplating 
a marriage with her at the time, is not sufficient to prevent the 
revocation. 

It seems, that the fact of property acquired subsequently to 
the will descending upon the issue of such marriage, would not 
prevent the revocation. 

On an issue between an heir-at-law and a devisee, the ques- 
tion being whether the will was revoked by the testator’s mar- 
riage and the birth of a child, prior wills of the testator are 
admissible in evidence ; as are also his declarations previous to 
his will, relating to the dower of a future wife. Marston v. 
Roe (before all the judges), 2 N. & P. 504. 

2. (Revocation—Republication.) At common law, a will may 
be revoked by an act of the testator which shows his intention, 
without the use of any words whatsoever. Therefore, where a 
testator threw his will on the fire, and it was rescued from the 
flames without his knowledge by the devisee, so that although 
the wrapper was partially burnt, the will itself was uninjured, 

- and the testator expressed his displeasure, and declared he 
should make another will, but did not use any language declara- 
tory of his intention to revoke his will :—Held, in an ejectment 
by the heir-at-law to recover copyhold property, that it was 
properly left to the jury to say whether what was then done by 
the testator was an actual intended revocation of the will. 
(Roll. Abr. Devise (O) ; Shep. Touch. 409 ; Cro. Jac. 497 ; 2 
East, 488.) 

Held, also, that the mere knowledge by the devisor of the 




















eT a gO 





1839. | Digest of English Cases—Equity. 155 


will’s having been preserved, and his not again attempting to 
destroy it or to make another, were not of themselves evidence 
of a republication. (2 Lee’s Cases, 55, 84.) Doe d. Reed v. 
Harris, 2 N. & P. 615. 


EQUITY. 


Selections from 3 Mylne and Craig, Part 2. 


AMENDMENT. (Striking out names of relators.) An appli- 
cation by the relators in an information, to strike out the names 
of several among themselves, will not be granted without strong 
grounds of justice or convenience, and it was not considered 
sufficient ground for such an application, that the relators pro- 
posed to be struck out were also members of the corporation, 
against which the information was filed. Attorney-General v. 
Cooper, 3 M. & C. 258. 

BOTTOMRY BOND. (Fraud—Jurisdiction.) The court of 
chancery has undoubted jurisdiction to restrain proceedings in 
the admiralty courts upon a bottomry bond, where it appears 
that such bond was given for a fraudulent purpose, as in this 
case, where it was given by a master with apparent intent to 
defraud the owner and the mortgagees who claimed under him. 
It is of no consequence as to the existence of this jurisdiction, 
whether or not the admiralty courts have themselves an equi- 
table jurisdiction in such a case, but supposing them to have 
such jurisdiction, it seems that it would be material to consider 
in which court proceedings had been first instituted. Gdlascott 
v. Lang, 3 M. & C. 451. 

COMPOSITION DEED. (Execution of, by mortgagee.) <A 
mortgagee was prevailed upon to execute a composition deed, 
purporting to assign among other things the mortgaged fund, 
but expressly subject to his mortgage, and for the benefit of 
other creditors besides himself and other mortgagees, and upon 
this deed was indorsed a memorandum declaring that the mort- 
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gagee should not, by execution of such deed, prejudice his 
security. There was no apparent intention to conceal this 
memorandum from other creditors who executed the deed. 
Held, that the security was not waived, by the usual clause in 
the deed releasing all claims, except under its provisions. Lee 
v. Lockhart, 3 M. & C. 302. 

MARKS IN TRADE. (Costs of injunction—Unnecessary liti- 
gation.) A perpetual injunction was granted to restrain the 
defendants from the use of certain marks in trade, although 
they had used these marks in ignorance, as it appeared, of the 
right of the plaintiffs, and under the notion that they were 
technical descriptive marks, and although they had, upon being 
informed of the title of the plaintiffs, expressed their readiness 
to give up the use of them, and to make compensation for all 
injury done. But under these circumstances, and the right to 
an account being abandoned by reason of the smallness of the 
injury, the court refused to the plaintiffs the costs of the suit 
upon the ground of unnecessary litigation. Millington v. Fox, 
3M. & C. 338. 

PLEADING. (Plea and answer.) Where a bill charges mat- 
ters which if true would destroy an anticipated legal bar, a plea 
setting up that bar will be overruled unless supported by an 
answer negativing those matters. 

N. B. In this case leave was refused either to amend the an- 
swer or to withdraw both plea and answer. Foley vy. Hill, 3 M. 
& C. 475. 

STATUTE OF LIMITATIONS. (Direction for payment of 
debts.) A direction for payment of debts in a will of personal 
estate, will not stop the running of the statute of limitations. 
Freake v. Cranefeldt, 3 M. & C. 499. 

N. B. The decision in Jones v. Scott, 1 Russ. & Myl. 255, 
has recently been reversed in the house of lords, but the ap- 
peal is not yet reported. 

2. Where the statute has once begun to run, its course will not be 
suspended by any intervening disability, as by the delay which 
may have elapsed between the death of the debtor and the 
taking out administration to his estate. S. C. 
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IIl.—DIGEST OF AMERICAN CASES. 


Selections from 13 Peters’s (Supreme Court of the United States), and 8 Gill 
and Johnson’s (Maryland) Reports. 


ACKNOWLEDGMENT OF DEEDS. (By guardian.) A deed 
was executed and acknowledged under a decree, ‘* W. M. Dun- 


canson, guardian for Marcia Burnes ;” 


and acknowledged by 
the guardian “*to be his act and deed as guardian aforesaid, 
and thereby the act and deed of the said Marcia.” ‘This is a 
good execution and acknowledgment. Van Ness v. The Bank 
of the U, S. 13 Peters, 17. 

ACTION. (Attorney.—Joint and several note.) The defendant 
in an action in the circuit court, had, with others, received the 
proceeds of a joint and several promissory note discounted for 
them at the bank of the metropolis, and this note was afterwards 
renewed by their attorney, under a power of attorney authoriz- 
ing him to give a joint note; but he gave a joint and several 
note, the proceeds of which the attorney received, and appro- 
priated to pay the note already discounted at the bank. ‘The 
interest of the sum borrowed, was paid out of the money of the 
parties to the note. Held, that although the power of attorney 
may not have been executed in exact conformity to its terms; 
and may not have authorized the giving of a joint and several 
note, a question the court did not decide ; yet the receipt of the 
proceeds of the note by the attorney, and the appropriation 
thereof to the payment of the former note, was sufficient evi- 
dence to sustain the money counts in the declaration. Moore 
v. The Bank of the Metropolis, 13 Peters, 402, 

2. (Mortgage by agent.) A mortgage was executed by D. G. as 
the agent of the union steam mill company, conveying to the 
mortgagee certain lands in Rhode Island, with a woollen mill 
and other buildings, with the machinery in the mill. D. G. was, 
and had been the general agent of the company, and as such, 
had made all purchases and sales for the company, and the 
mortgage was executed by him, with the consent and authority 
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of the persons who at the time of its execution were members 
of the company. The machinery, and other movables had 
been taken in execution by the marshal of Rhode Island, under 
an execution issued on a judgment obtained after the mortgage 
against the company. ‘The court held, that although the mort- 
gage was not valid as the deed of the corporation, it was suffh- 
cient to convey a title to the mortgagee in the machinery ; and 
that he could maintain an action of replevin for them against 
the marshal. Anthony v. Butler, 13 Peters, 423. 

AMBIGUITY. (What kind may be explained.) Extrinsic evi- 
dence is not admissible to explain a patent ambiguity, that is, 
one apparent on the face of the instrument; but it is admissible 
to explain a latent ambiguity, that is, one not apparent on the 
face of the instrument, but one arising from extrinsic evidence ; 
that is but to remove the ambiguity by the same kind of evi- 
dence as that by which it is created. Bradley v. The Wash- 
ington, Georgetown, and Alexandria Steam Packet Company, 
13 Peters, 89. 

2. (Same.) Extrinsic parol evidence is admissible to give effect 
to a written instrument, by applying it to its proper subject mat- 
ter, by proving the circumstances under which it was made ; 
whenever, without the aid of such evidence, the application 
could not be made in the particular case. Ib. 

ASSETS. A bill was filed claiming a specific performance of an 
alleged contract to convey a house and lot in Georgetown, for 
the benefit of the wife of the complainant, the complainant 
having expended a large sum of money in improving the prop- 
erty, in the expectation that it would be conveyed as required 
by the bill. The court, not considering that sufficient evidence 
of an agreement to convey the property was given, ordered that 
the property should be sold, and out of the proceeds that the 
advances made by the complainant should be repaid. The 
property sold for a sum far less than the amount expended. 
Held, that the balance unpaid after the sale, was not a debt due 
by the estate of the father of the wife, and could not be claimed 
of his representatives, the estate being insolvent. King v. 
Thompson and another, 13 Peters, 128. 
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2. (Money paid to legal representatives.) The Joseph Secunda 
was condemned for a violation of the laws of the United States, 
prohibiting the slave trade ; and by a decree, the district court 
of Louisiana allowed the claim of the collector, the surveyor, 
and naval officer, who had prosecuted for the forfeiture, to a 
portion of the proceeds of the sale of the property condemned. 
This decree was afterwards reversed, and the whole proceeds 
adjudged to the United States, on an appeal to the supreme 
court. William Emerson, the surveyor, afterwards died ; and 
in 1831, congress passed an act for the relief of the collector, 
the heirs of William Emerson, and the heirs of the naval 
officer ; under the authority of which the sums which had been 
adjudged to those officers, and which had remained in the dis- 
trict court of Louisiana, were by an order of the court paid to 
them according to the provisions of the law. One of the cred- 
itors of William Emerson claimed the sum so paid to his legal 
representatives, as assets for the payment of his debt. Held, 
that the payment made by order of the district court, to the 
minor children of William Emerson, as his legal heirs, was 
rightfully made ; and that the same cannot be considered in 
their hands as assets for the payment of the debts of their 
father. Emerson’s heirs v. Hall, 13 Peters, 409. 

ASSUMPSIT. (Jor tobacco instead of money.) Under the pro- 
visions of different acts of assembly, some of them passed more 
than a century ago, and when tobacco passed as currently as 
money, assumpsit will lie in Maryland, as well for tobacco, 
(where the contract is for payment in tobacco), as for current 
money, and in some such cases, judgments have been rendered 
for tobacco. Marshall v. McPherson, 8 G. & J. 333. 

2. (Dower.) A widow having a right of dower in the lands of 
her deceased husband, may, instead of suing for, or receiving 
an assignment of her dower, by arrangement with the heir at 
law, or devisee, suffer him to rent out the lands, with the under- 
standing, that she, in lieu of her dower, is to receive her pro- 
portion, or one third of the annual rent. In which case, if the 
heir at law, or devisee rents out the lands, and receives the 








160 Jurisprudence. [Oct. 


rents, and keeps from the widow her just proportion, she may 
recover in assumpsit. And if she marry again, her husband 
having an interest in the land, by virtue of his wife’s right of 
dower, may in lieu of an assignment of dower make a like 
arrangement and recover his just proportion of the rents received 
to his use, in the life-time of his wife, in an action of assumpsit, 
brought either before or after her death. Jb. 


BILLS OF EXCHANGE. (Dishonored.) <A person who takes 


a bill, which on the face of it was dishonored, cannot be allowed 
to claim the privileges which belong to a bona fide holder with- 
out notice. If he chooses to receive it under such circum- 
stances, he takes with it all the infirmities belonging to it ; and 
is in no better condition than the person from whom he received 
it. There can be no distinction in principle, between a bill 
transferred after it is dishonored for non-acceptance, and one 
transferred after it has been dishonored for non-payment. An- 
drews v. Pond and another, 13 Peters, 65. 


. (Relation of acceptor.) ‘The acceptor of a bill of exchange 


stands in the same relation to the drawee, as the maker of a 
note does to the payee ; and the acceptor is the principal debtor 
in the case of a bill, precisely like the maker of a note. The 
liability of the acceptor grows out of, and is to be governed by 
the terms of his acceptance ; and the liability of the maker of 
a note grows out of, and is to be governed by, the terms of his 
note : and the place of payment can be of no more importance 
in the one case than in the other. Wallace v. M‘Connel, 13 
Peters, 136. 

(Declaration.) In actions on promissory notes against the 
maker, or on bills of exchange where the suit is against the 
maker, in the one case, and the acceptor in the other, and the 
note or bill is made payable at a specified time and place ; it 
is not necessary to aver in the declaration or prove on the trial, 
that a demand of payment was made, in order to maintain the 
action. But if the maker or acceptor was at the place, at the 
time designated; and was ready and offered to pay the money ; 
it was matter of defence to be pleaded and proved on his part. 
Ib. 
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4. (Foreign.) The plaintiffs in an action on the second set of a 
foreign bill of exchange, which was protested for non-accept- 
ance, with the protests thereto attached, can recover, without 
producing the first of the same set, or accounting for its non- 
production. Downes v. Church, 13 Peters, 205. 

BILL OF REVIEW. (Founded on some error apparent.) A 
bill of review must be founded on some error apparent upon the 
bill, answer, and other pleadings, and decree ; and a party is 
not at libery to go into the evidence at large, in order to estab- 
lish an objection in the decree, founded on the supposed mistake 
of the court, in its own deductions from the evidence. Whiting 
and another v. The Bank of the United States, 13 Peters, 6. 

2. (By whom a reversal may be claimed.) No party to a decree 
can, by the general principles of equity, claim a reversal of a 
decree upon a bill of review, unless he has been aggrieved by 
it; whatever may have been his rights to insist on the error at 
the original hearing, or on an appeal. Ib. 

CARRIERS. (Liability of owner of stage coach.) In an action 

against the owner of a stage coach used for carrying passen- 

gers, for an injury sustained by one of the passengers by the 
upsetting of the coach, the owner is not liable, unless the injury 
of which the plaintiff complains was occasioned by the negli- 
gence or want of proper skill or care in the driver of the car- 
riage, in which he and his wife were passengers ; and the facts 
that the carriage was upset, and the plaintiff’s wife injured, are 
prima facie evidence that there was carelessness, or negligence, 
or want of skill upon the part of the driver ; and throws upon 
the defendant the burden of proving that the accident was not 
occasioned by the driver’s fault. Stokes v. Saltonstall, 13 Peters, 
181. 
(Same.— Evidence.) It being admitted that the carriage was 


wo 


upset and the plaintiff’s wife injured, it is incumbent on the de- 
fendant to prove that the driver was a person of competent 
skill, of good habits, and in every respect qualified, and suitably 
prepared for the business in which he was engaged ; and that 
he acted on this occasion with reasonable skill, and with the 
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utmost prudence and caution ; and if the disaster in question 
was occasioned by the least negligence, or want of skill, or 
prudence on his part ; then the defendant is liable in the action. 
Ib. 

(Same.) If there was no want of proper skill, or care, or 
caution on the part of the driver of a stage coach, and the stage 
was upset by the act of the plaintiff or his wife, in rashly and 
improperly springing from it, then the defendant is not liable to 
an action: but if the want of proper skill or care of the driver 
placed the passengers in a state of peril, and they had at that 
time a reasonable ground for supposing that the stage would 
upset, or that the driver was incapable of managing his horses ; 
the plaintiff is entitled to recover: although the jury may be- 
lieve, from the position in which the stage was placed by the 
negligence of the driver, the attempt of the plaintiff or his wife 
to escape may have increased the peril, or even caused the 
stage to upset ; and although they may also find that the plain- 
tiff and his wife would probably have sustained little or no 
injury if they had remained in the stage. Jb. 

(Same.) If the driver was a person of competent skill, and in 
every respect qualified and suitably prepared for the business 
in which he was engaged, and the accident was occasioned by 
no fault or want of skill or care on his part, or that of the de- 
fendant or his agents, but by physical disability arising from 
extreme and unusual cold, which rendered him incapable for 
the time to do his duty ; then the owner of the stage is not 
liable in an action for damages, for an injury sustained by a 


person who was a passenger. Ib. 


CHANCERY. (Fraud.) If A sells, or conveys his lands or 


slaves to B, and then produces to another his previous paper 
title, and obtains credit on the goods or lands, by pledging them 
for money loaned, he is guilty of fraud: and if the true owner 
stands by and does not make his title known, he will be bound 
to make good the contract; on the principle that he who holds 
his peace when he ought to have spoken, shall not be heard 
now that he should be silent. He is deemed, in equity, a party 
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to the fraud. The Bank of the United States v. Lee, 13 
Peters, 107. 

(Judgment creditor.) It is a well settled principle in equity, 
that a judgment creditor, where he is compelled to pay off 
prior encumbrances on land to obtain the benefit of his judg- 
ment, may, by assignment, secure to himself the rights of the 
encumbrances; and the same rule applies, where a junior 
mortgagee is obliged to satisfy prior mortgages. He stands as 
the assignee of such mortgages, and may claim all the benefits 
under the lien that could have been claimed by the assignor. 
But the effects of this principle may be controlled by acts of 
the parties. The Bank of the United States v. Peter, 13 
Peters, 123. 

(Legislature.) Where the legislature declares certain instru- 
ments illegal and void, there is inherent in the courts of equity 
a jurisdiction to order them to be delivered up, and thereby 
give effect to the policy of the legislature. Clarke and an- 
other v. Smith, 13 Peters, 195. 


CHANCERY PRACTICE. (Decree in England and America.) 


In England, the decree always recites the substance of the bill 
and answer, and the pleadings, and also the facts on which the 
court founds its decree. But in America, the decree does not, 
ordinarily, recite these ; and, generally, not the facts on which 
the decree is founded. But with us, the bill and answer, and 
other pleadings, together with the de¢ree, constitute what is 
properly considered as the record. Whiting and another v. 
The Bank of the United States, 13 Peters, 6. 

(Foreclosure of mortgage.) A decree of foreclosure of a 
mortgage, and of a sale, are to be considered as the final de- 
cree in the sense of a court of equity; and the proceedings 
on the decree are a mode of enforcing the rights of the credi- 
tor, and for the benefit of the debtor. The original decree of 
foreclosure is final on the merits of the controversy. If a sale 
is made after such a decree, the defendant not having appealed 
as he had a right to do, the rights of the purchaser would not 
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be overthrown or invalidated even by a reversal of the de- 
cree. Ib. 


. After a decree of foreclosure of a mortgage and a sale, and 


the death of the defendant takes place afterward, it is not ne- 
cessary to revive the proceedings against the heirs of the de- 
ceased party, before a sale of the property can be made. Ib. 


. (Exceptions to master’s report.) Strictly, in chancery prac- 


tice, though it is different in some of the states of the union, 
no exceptions to a master’s report can be made, which were 
not taken before the master, the object being to save time, and 
to give him an opportunity to correct his errors, or to reconsider 
his opinions. A party neglecting to bring in exceptions before 
the master, cannot afterwards except to the report; unless the 
court, on motion, see reason to be dissatisfied with the report, 
and refer it to the master to re-examine it, with liberty to the 
party to take objections to it. Story v. Livingston, 13 Peters, 
359. 


. Exceptions to the report of the master must state, article by 


article, the parts of the report which are intended to be excep- 
ted to. Ib. 


. Exceptions to the report of a master, in chancery proceedings, 


are in the nature of a special demurrer, and the party objecting 
must point out the errors ; otherwise, the parts not excepted to 
will be taken as admitted. Jb. 

(Parties.) The general rule in chancery proceedings is, 
that all persons materially interested in a suit ought to be par- 
ties to it either as plaintiffs or defendants, that a complete 
decree may be made between these parties. But there are 
exceptions to this rule, and one of them is, when a decree in 
relation to the subject matter in litigation can be made, without 
a person having that interest in any way concluded by the de- 
cree. Ib. 

When a complainant omits to bring before the court persons 
who are necessary parties, but the objection does not appear on 
the face of the bill, the proper mode to take advantage of it is, 
by plea and answer. The objection of misjoinder of com- 
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plainants, should be taken either by demurer, or on the answer 
of the defendants. It is too late to urge a formal objection of 
the kind, for the first time, at the hearing. Jd. 


CLERKS OF THE CIRCUIT AND DISTRICT COURTS OF 


2. 


THE UNITED STATES. (Appointment of.) The law 
giving the district courts the power of appointing their own 
clerks, does not prescribe any form in which this shall be done. 
The power vested in the court is a continuing power; and the 
mere appointment of a successor would, per se, be a removal 
of the prior incumbent ; so far at least as his rights were con- 
cerned. Ex parte Duncan N. Hennen, 13 Peters, 230. 

The supreme court can have no control over the appointment 
or removal of a clerk of the district court; or entertain any 
inquiry into the grounds of the removal. If the judge is charge- 
able with any abuse of his power, the supreme court is not the 
tribunal to which he is answerable. Jb. 


COLLECTOR OF THE CUSTOMS. (Where party in fault.) 


Even courts of equity will not interfere to assist a party to 
obtain redress for an injury which he might, by ordinary dili- 
gence, have avoided. And, a fortiori, a court of law ought not, 
when the other party has by his very acts and omissions lost his 
own proper rights and advantages. Bend vy. Hoyt, 13 Peters, 
263. 


. (Excess of Duties.) A collector is generally liable in an ac- 


tion to recover back an excess of duties paid him as collector, 
when the duties have been illegally demanded, and a protest of 
the illegality has been made at the time of payment, or notice 
given that the party means to contest the claim. Nor is there 
any doubt that a like action generally lies, where the excess of 
duties has been paid under a mistake of fact, and notice thereof 
has been given tothe collector before he has paid over the 
money to the government. Ib. 


CONSTITUTIONAL LAW. (Rights of corporations.) An 


action was instituted in the circuit court of the United States 
for the district of Alabama, by the Bank of Augusta, Georgia, 
against the defendant, a citizen of Alabama, on bills of ex- 
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change drawn at Mobile, Alabama, on New York, which had 
been protested for non-payment, and returned to Mobile. The 
bill was made and indorsed for the purpose of being discounted 
by the agent of the bank, who had funds in his hands belong- 
ing to the plaintiffs for the purpose of purchasing bills of ex- 
change, which funds were derived from bills and notes discounted 
by the bank in Georgia. The bills were discounted by the 
agent of the bank in Mobile, for the benefit of the bank, with 
their funds, to remit the said funds tothe bank. The defendant 
defended the suit on the facts that the bank of Augusta is a 
corporation incorporated by an act of the legislature of Geor- 
gia, and have power such as is usually conferred on banking 
institutions, such as to purchase bills of exchange, &c. The 
circuit court held that the plaintiffs could not recover on the 
bills of exchange, and that the purchase of the bills by the 
agent of the plaintiffs was prohibited by the laws of Alabama, 
and gave judgment for the defendant. In the case of the 
United States Bank of Pennsylvania v. Primrose, the plaintiffs, 
a corporation by virtue of a law of the state of Pennsylvania, 
authorized by its charter to sue and be sued in the name of the 
corporation, and to deal in bills of exchange, and composed of 
citizens of Pennsylvania, and of the states of the United States, 
other than the state of Alabama, (the agent of the bank resident 
in Mobile, and in possession of funds belonging to the bank, 
and intrusted with them for the sole purpose of purchasing bills 
of exchange,) purchased a bill of exchange, and paid for the 
same in notes of the branch of the Bank of Alabama, at Mo- 
bile. The bill was protested for non-payment, and a suit was 
instituted in the circuit court against the payee, the indorser 
of the bill. The question for the opinion of the circuit court 
was, whether the purchase of the bill of exchange by the Uni- 
ted States Bank was a valid contract, under the laws of Alaba- 
ma. The circuit court decided that the contract was void, 
and gave judgment for the defendant. The case of the New 
Orleans and Carrollton Railroad Company v. Joseph B. Earle, 
was similar to that of the Bank of Augusta v. Joseph B. Earle. 
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The supreme court reversed the judgment of the circuit court 
in the three cases; and held the contracts for the purchase of 
the bills valid: and that the plaintiffs acquired a legal title to 
the bills by the purchase. The Bank of Augusta v. Earle, 13 
Peters, 519. 

(Contracts of corporations.) Whenever a corporation makes 
a contract, it is the contract of the legal entity ; of the artificial 
being created by the charter, and not the contract of the indi- 
vidual members. The only rights it can claim are the rights 
which are given to it in that character, and not the rights which 
belong to its members as citizens of astate. Ib. 

It may be safely assumed, that a corporation can make no 
contracts, and do no acts, either within or without the state 
which creates it, except such as are authorized by its charter ; 
and those acts must also be done by such officers or agents, 
and in such manner as the charter authorizes. And, if the 
law creating a corporation does not, by the true construction of 
the words used in the charter, give it the right to exercise its 
powers beyond the limits of the state, all contracts made by it 
in other states would be void. Jb. 

(Rights of corporations under the laws and constitution of 
the United States.) It is very true that a corporation can have 
no legal existence out of the boundaries of the sovereignty by 
which it is created. It exists only in contemplation of law, 
and by force of the law; and where that law ceases to operate, 
and is no longer obligatory, the corporation can have no exis- 
tence. It must dwell in the place of its creation, and cannot 
migrate to another sovereignty. But although it must live and 
have its being in that state only, yet it does not by any means 
follow that its existence there will not be recognised in other 
places ; and its residence in one state creates no insuperable 
objection to its power of contracting in another. It is indeed a 
mere artificial being, invisible and intangible ; yet it is a_per- 
son for certain purposes, in contemplation of law; and has 
been recognised as such by the decisions of the supreme 
court. It is sufficient that its existence as an artificial person, 
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in the state of its creation, is acknowledged and recognised by | 
the law of the nation where the dealing takes place ; and that 
it is permitted by the laws of that place, to exercise there the 
powers with which it is endowed. Ib. 

5. Courts of justice have always expounded and executed con- 
tracts made in a foreign country according to the laws of the 
place in which they were made; provided that law was not 
repugnant to the laws or policy of their own country. The 
comity thus extended to other nations is no impeachment of 
sovereignty. It is the voluntary act of the nation by which it 
is offered ; and is inadmissible when contrary to its policy or 
prejudicial to its interests. But it contributes so largely to pro- 
mote justice between individuals, and to produce a friendly 
intercourse between the sovereignties to which they belong; 
that courts of justice have continually acted upon it, as a part 
of the voluntary law of nations. Ib. 

6. The court can perceive no sufficient reason for excluding 
from the protection of the law the contracts of foreign corpo- \ 
rations; when they are not contrary to the known policy of the 
state, or injurious to its interests. It is nothing more than the 
admission of the existence of an artificial person created by 
the law of another state ; and clothed with the power of making 
certain contracts. It is but the usual comity of recognising 
the law of another state. Jb. 

7. In the legislation of congress, where the states and the people 
of the several states are all represented, we shall find proof of 
the general understanding in the United States that by the law 
of comity among the states, the corporations chartered by one 
were permitted to make contracts in the others. Jb. 

8. It is well settled, that by the law of comity among nations, a 
corporation created by one sovereignty is permitted to make 
contracts in another, and to sue in its courts; and that the | 
same law of comity prevails among the several sovereignties of 
this union. The public, and well-known, and long-continued 
usages of trade; the general acquiescence of the states; the 


particular legislation of some of them, as well as the legislation 
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of congress; all concur in proving the truth of this proposi- 
tion. Ib. 

CORPORATION. (Departure from charter.) Where a com- 
pany was incorporated, “for the purpose of establishing and 
conducting a line or lines of steamboats, vessels, and stages, or 
other carriages, between P. and B, fer the conveyance of pas- 
sengers, and transportation of merchandise and other articles,” 
a contract by such company, for the breaking of ice and tow- 
ing vessels through the track thus broken, such vessels being 
bound for V., is invalid, and cannot be enforced against them. 
The Pennsylvania, &c. Co. vy. Dandridge, 8 G. & J. 248. 

2. (Estoppel.) The circumstance that a corporation has entered 
into a contract, does not estop it from denying its competency 
to do so in an action brought against it, founded upon such con- 
tract. If such was the case, in reference to the corporation, 
the estoppel would apply equally to the other contracting party, 
and thus in effect, limitations upon the powers of corporations 
would be of no avail. J6. 

3. (Ratification by principal of agent’s contract.) The county 
court in instructing the jury, as to the facts which it would be 
necessary to find, to shew an adoption and ratification by the 
defendants, of the contract alleged to have been made by their 
agent, said, that if the consideration for such contract had been 
received by the agent, and paid over to the defendants, who 
retained the same, that then the said facts are in law an adoption 
of the contract, and as binding on them as if a previous authority 
had been given the agent. ‘This instruction was held to be 
erroneous ; first, because the jury was not required to find, that 
the defendants knew on what account the money was paid them,— 
and second, that the defendants knew the terms of the contract 
on which the money was received, Jb. 

COURT OF CHANCERY. (Party bound by beneficial contract.) 
Where a party reaps profits by his own voluntary act, founded 
upon contract with another, he is not as against the creditors of 
such other party at liberty to vacate his contract to their preju- 
dice, and claim to participate in equity and conscience, upon 
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the insolvency of such other party, equally with his creditors in 
his estate and in opposition to the terms and effect of the orig- 
inal agreement. Maryland Savings Institution vy. Schroeder, 
8G. & J. 93. 


. (* Good will”) A court of equity has no jurisdiction over 


what is called ** good will,” and where a bill was filed upon a 
contract alleged to be of that description, claiming of the pur- 
chaser or party in possession, an account of rents and profits, 
arising from certain stalls in market houses in the city of Balti- 
more, the bill was dismissed, but under the circumstances of 
the case, without cost. Zeigler v. Sentzner,8 G. & J. 150. 
(Same.) For the violation of such a contract, if the subject be 
one fit for a contract, the remedy is at law, where damages 
may be given by a jury. Jb. 


. (Complainant in fault.) No man is entitled to the aid of a 


court of equity when that aid becomes necessary by his own 
fault. Dilly v. Heckrotte and Barnard. 8 G. & J. 170. 


. (Bill of discovery.) If facts essential to the case of either 


party rest in the knowledge of the opposite party, it is too late 
after a trial at law, for the losing party to apply to a court of 
equity for relief upon that ground. He should have filed his 
bill for a discovery before the trial. Jb. 


. (Statute.) Where a statute has made provision for all the cir- 


cumstances of a particular case, no relief in equity can be 
afforded, although the provisions of the statute may conflict 
with the notions of natural equity and justice entertained by a 
court of equity. Glenn and Kennedy v. Fowler and another, 
8 G. & J. 340. 


. (Grant of fishery.) The grant of a several fishery, in a public 


navigable river, cannot be presumed from the mere uninter- 
rupted use and enjoyment of the right of fishing for more than 
twenty years. Delaware and Maryland Rail-Road Co. v. 
Stump, 8 G. & J. 479. 


. (Same.) If such presumption can be made at all, from the 


fact of such use and enjoyment, it must be shown to have been 
in exclusion of the right of others, and the absence of an aver- 
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ment to that effect, in a bill praying for an injunction to protect 
such right, was held to be fatal to the complainant’s case. Ib. 
(Steamboats and wharves.) Though the grant of a right to 
erect wharves, and employ steamboats, if destructive of the 
paramount right of general navigation and fishing, may be void; 
the remedy is not by injunction, which is only applicable to 
special injuries in violation of private rights. Public grievances 
are not to be redressed by individuals at their own suit. Jb. 


DEVISE. (How construed.) The testator devised to his wife 


one third of his personal estate for ever, for her own proper use 
and benefit, and also one third of all his real estate, during her 
lifetime, and in the event of her death, all the right in real 
property bequeathed to her should be, and by the will is de- 
clared to be vested, in his infant son. ‘The testator then pro- 
ceeded to devise sundry lots and houses to his mother, his 
sisters, his brothers, separately, and his son. These are given 
to their respective devisees ‘* as their property for ever.” He 
then devised the balance of his real estate to his infant son 


“for ever,” 


believed to be certain lots specified in the will. 
Held, that the wife took under the will, one third of all the 
real estate of the testator, during her life, and that his son took 
a fee simple in one third of the property given to the brothers 
and sisters of the testator, subject to the devise to his mother, 
and a fee simple in all the real estate, specifically devised to him, 
subject to the devise of one third to his mother during her life. 
Walker v. Parker and another, 13 Peters, 166. 


. (“* Estate ”’—meaning of.) The word “estate” in a devise, 


will be descriptive of the subject of property, or of the quantum of 
interest, according to the context, and will pass a fee, when the 
intention of the testator does not restrict it to import a deserip- 
tion, rather than an interest. ammond v. Hammond, 8 G. & 
J. 437. 


DOWER. (Damages.) A widow can only, in equity, recover 


damages from the alienee of her husband, for the detention of 
her dower. A court of law cannot award them. Sellman v. 
Bowen, 8 G. & J. 50. 
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DUTIES. (Right of government to.) The right of the govern- 


ment to the duties accrues, in the fiscal sense of the term, when 
the goods have arrived at the port of entry. The debt for the 
duties is then due, although it may be payable afterwards, 
according to the regulations of acts of congress. Meredith 
and another v. The United States, 13 Peters, 486. 

2. The debt due to the United States for duties on imported mer- 
chandise, is not extinguished by the giving of bonds, with 
surety, for the same. The revenue collection act of 1799, ch. 
128, requires that the collector should take the bonds for the 
duties from all the persons who are the importers ; whether they 
be partners or part owners. Ib. 

3. The government of the United States have a right to retain 
money in their hands belonging to a surety in a bond given 
for duties which are unpaid, until a suit shall be terminated 
for the recovery of the amount of the duties on the goods due 
by the importers. The government is not obliged to appropri- 
ate the money of the surety to the satisfaction of the bond, but 
may hold it as a security until the suit is determined. Jb. 

EVIDENCE. (To explain written contract.) The plaintiff 
in error had by an agreement in writing, hired a steam- 
boat to be put “on the route” from Washington, in the 
district of Columbia, to Potomac creek, until another steamboat, 
then building, should be prepared, and put “on the route.” 
The plaintiff in error was the contractor for carrying the mail 
of the United States, which was carried in a steamboat to 
Potomac creek ; except in winter, when the navigation of the 
river Potomac was interrupted by ice, when the mail was car- 
ried by land. The steamboat so hired was employed in carry- 
ing the mail. The ice prevented the use of the steamboat ; 
and the owners claimed, under the contract, the hire of the 
boat during the time her employment was thus interrupted. 
The circuit court refused to allow parol evidence to be given 
to show the purpose for which the steamboat was employed, 
and to explain the meaning of the terms used in the contract, 
and of other matters conducing to show the meaning of the 
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2. 


5. 


contract. The court held that the evidence was admissible. 
Bradley v. The Washington, Georgetown, and Alexandria 
Steam Packet Company, 13 Peters, 89. 

(Pedigree.) From necessity, in cases of pedigree, hearsay 
evidence is admissible. But this rule is limited to the members 
of the family, who may be supposed to have known the rela- 
tionship which existed in the different branches. The declara- 
tion of these individuals, they being dead, may be given in 
evidence to prove pedigree. And so is reputation ; which is 
the hearsay of those who may be supposed to have known the 
fact, handed down from one to another, evidence. As evidence 
of thsd cription must vary with the circumstances of each 
ease, it is difficult, if not impracticable, to deduce from the books 
any precise and definite rule on the subject. Stein vy. Bowman, 
13 Peters, 209. 


. (Diligence.) To sustain a claim to the admission of the depo- 


sition of a witness in evidence, the affidavit of a person who 
represented himself to be the agent of the plaintiff, stated that 
the witness had left Louisiana before the commencement of the 
suit, and ascended the Mississippi, with the intention of going 
to Ohio ; and that since then, the person who made the affida- 
vit had not heard from him, although he had made inquiries. 
By the court: This does not amount to that degree of dili- 
gence which the law requires to introduce secondary evidence. 
Ib. 

(In bar of statute of limitations.) In an action of assumpsit 
on an open account, the plaintiff to remove the bar of the statute 
of limitations, proved that within three years of the commence- 
ment of the suit, the defendant said to the witness, it was his 
impression the money had been paid by his, defendant’s father. 
That if his father had paid it, he could find, he supposed, the 
receipt on searching his father’s papers ; and if he could not find 
the receipt, he would settle it; and promised to make a search 
and inform the witness. Held, that the evidence was sufficient 
to remove the bar. Sotheron v. Hardy, 8 G. & J. 133. 
(Slave.) Proof that a negro woman had been living and acting 
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as a free person from the 27th of July, 1830, to the 11th of 
October, 1836, does not furnish any evidence whatever in sup- 
port of her claim to freedom, unless it can be shown, that the 
party entitled to her custody and service, knew of her place of 
residence during the period of her so living and acting. Wilson 
v. Negro Ann Barnet, 8 G. & J. 159. 

6. (To establish parol gift.) Where evidence had been offered 
for the purpose of establishing a parol gift of a negro slave by 
a deceased testatrix to the plaintiff; and the defendant had read 
to the jury a letter from the plaintiff to him, written subse- 
quently to the date of the will of the testatrix, inconsistent with 
the idea of exclusive property in the plaintiff; the defendant 
was permitted to read the will, though executed after the alleged 
gift, for the purpose of explaining the plaintiffs letter, and 
showing his recognition of the right of the testatrix to bequeath 
the property. Divers v. Fulton, 8 G. & J, 202. 

7. (Agency.—Interest.) The agent, a stockholder, of an incor- 
porated company (the defendant in the action), who made the 
contract with the plaintiff, is not a competent witness for said 
company in regard to such contract. In such a case, the wit- 
ness has a direct interest in the event of the suit, independently 
of his acts as agent. The Pennsylvania, &c. Co. v. Dandridge, 
8 G. & J. 248. 

EXECUTORS AND ADMINISTRATORS. (Presumption of 
slavery from color—how rebutted.) The presumption of slavery 
arising from color, upon an application for administration of an 
estate, is sufficiently rebutted in relation to the grant of letters, 
by the fact, that the deceased engaged in a voyage to foreign 
ports as a sailor, that his wages which constituted the known 
part of his estate had been recovered at law in his name, and 
not been claimed by any owner after the lapse of many years. 
Hoffman vy. Gold, 8 G. & J. 79. 

FRAUD. (Jn representations of value of property.) The party 
selling property must be presumed to know whether the repre- 
sentation which he makes of it is true or false. If he knows it 
to be false, that is fraud of the most positive kind; but if he 
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does not know it, then it can only be from gross negligence : 
and, in contemplation of a court of equity, representations 
founded on a mistake resulting from such negligence are fraud. 
The purchaser confides in them upon the assumption that the 
owner knows his own property, and truly represents it. And it 
is immaterial to the purchaser whether the misrepresentation 
proceeded from mistake or fraud. The injury to him is the 
same, whatever may have been the motives of the seller. The 
misrepresentations of the seller of property, to authorize the 
rescinding of a contract of sale by a court of equity, must be 
of something material, constituting an inducement or motive 
to purchase ; and by which he has been misled to his injury. 
It must be in something in which the one party places a known 


trust and confidence in the other. Smith v. Richards, 138 
Peters, 26. 


. Whenever a sale is made of property not present, but at a 


remote distance, which the seller knows the purchaser has not 
seen, but which he buys upon the representation of the seller, 
relying on its truth; then the representation in effect amounts 
to a warranty ; at least the seller is bound to make good the 
representation. Ib. 


FREIGHT. (General average.) The freight of a vessel totally 


lost by being run on shore for her preservation and that of the 
crew and cargo, ought to be allowed to the owner of the vessel, 
as the subject of general average; the cargo of the vessel 
being saved by the stranding. The Columbian Insurance Com- 
pany of Alexandria vy. Ashby, Stribbling and another, 13 
Peters, 331. 


GENERAL AVERAGE. The brig Hope, with a cargo, bound 


from Alexandria, in the district of Columbia, for Barbadoes, 
insured in Alexandria, was assailed, while standing down the 
Chesapeake bay, by a storm which soon after blew to almost a 
hurricane. ‘The vessel was steered towards a point in the shore 
for safety, and was anchored in three fathoms water ; the sails 
furled, and all efforts were made, by using the cables and an- 
chors, to prevent her going on shore. The gale increased, the 
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brig struck adrift, and dragged three miles; the windlass was 
ripped up, the chain cable parted, and the vessel commenced 
drifting again, the whole scope of both cables being paid out. 
The brig then brought up below Craney island, in two and a 
half fathoms water; where she thumped or struck on the shoals 
on a bank, and her head swinging round brought her broad side 
to the sea. The captain finding no possible means of saving 
the vessel and cargo, and preserving the lives of the crew, 
slipped her cables, and ran her on shore for the safety of the 
crew and preservation of the vessel and cargo. ‘The vessel was 
run far up on a bank ; where after the storm she was left high 
and dry, and it was found impossible to get her off. The lives 
of all the persons were saved ; the whole cargo of the value of 
$5335, insured for $4920, was taken out safely, and the vessel, 
her tackle, &c., were sold for $256. Held, that the insurers 
of the cargo were liable for a general average. The Columbian 
Insurance Compawy of Alexandria vy. Ashby and Stribling and 
another, 13 Peters, 331. 

GUARDIAN. (Liability of.) Where a guardian had received 
a sum of money belonging to his ward, and on the day of its 
receipt, had deposited it in a banking institution then in good 
credit, but which subsequently failed, and taken a certificate 
therefor payable to himself, or order ; it was held, that the loss 
resulting from the failure of the bank should fall upon him, 
though on the day of the deposite, by indorsement on the certi- 
ficate, he declared it to be the property of his ward, and placed 
in the bank for his benefit. Jenkins v. Walter, 8 G. & J. 218. 

2. (Same.) If in such a case the party making the deposite had 
failed before the bank, the money deposited would have enured 
to the benefit of his creditors,and the ward must have sustained 
the loss ; and although the exhibition of the indorsement on the 
certificate might have defeated the claims of creditors, the bank 
itself might have applied the fund in satisfaction of any claim 
due it from the depositor. Jb. 

INSURANCE. (Illegal capture.) When a vessel, insured on a 
sealing voyage, was ordered by the government of Buenos Ayres 
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not to catch seal off the Falkland islands ; and having continued 
to take seal there, the vessel was seized and condemned, under 
the authority of the government of Buenos Ayres ; the govern- 
ment of the United Siates not having acknowledged, but having 
denied the right of Buenos Ayres to the Falkland islands; the 
insurers were liable to pay for the loss of the vessel and cargo : 
the master in refusing to obey the orders to leave the island, 
having acted under a belief that he was bound so to do as a 
matter of duty to the owners, and all interested in the voyage, 
and in vindication of the right claimed by the American gov- 
ernment. ‘The master was not bound to abandon the voyage 
under a threat or warning of such illegal capture. Williams v. 
The Suffolk Insurance Company, 13 Peters, 415. 

2. (Meaning of words “ with liberty.”) In an action of covenant 
upon a policy of insurance, in which the words “ with liberty ” 
of a port were used, it was held, that those words, confer a 
power subordinate to the general course of the voyage. Alle- 
gre’s Adm’rs. v. Maryland Ins. Co., 8 G. & J. 190. 

3. (Same.) ‘They do not necessarily import an intention to trade 
at the port mentioned ; nor do they amount to an assurance, or 
intimation to the underwriter, that the assured looked to the 
port of privilege, under any circumstances in the contemplation 
of the parties, as that, at which the voyage was designed to 
terminate. Jb. 

4. (Live stock.) When insurance is demanded on live stock, it 
is the duty of the assured to notify the assurers of the nature of 
the cargo, and his failure to do so vitiates the policy. Jb. 

JUDGMENTS IN STATE COURTS. (How regarded.) A\l- 
though a judgment in the court of a state is not to be regarded 
in the courts of her sister states as a foreign judgment, or as 
merely prima facie evidence of a debt to sustain an action of 
debt upon the judgment; it is to be considered only distinguish- 
able from a foreign judgment in this, that by the first section of 
the fourth article of the constitution, and by the act of May 26, 
1790, sect. 1, the judgment is conclusive on the merits, to which 
full faith and credit shall be given when authenticated as the 
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act of congress has prescribed. M'‘Elmoyle vy. Cohen’s Admin- 
istrators, 13 Peters, 312. 


LEX LOCI. (Usury.) The general principle, in relation to con- 


tracts made at one place to be executed at another, is well set- 
tled. ‘They are to be governed by the laws of the place of per- 
formance ; and if the interest allowed by the laws of the place 
of performance be greater than that permitted at the place of 
the contract, the parties may stipulate for the highest interest, 
without incurring the penalties of usury. Andrews v. Pond 
and another, 13 Peters, 65. 

(Same.) When acontract has been made without reference to 
the laws of the state where it was made, or to the laws of the 
place of performance, and a rate of interest was reserved for- 
bidden by the laws of the place where the contract was made, 
which was concealed under the name of exchange, in order to 
evade the law against usury, the question is not which law is to 
govern in executing the contract ; unquestionably it must be the 
law of the state where the agreement was entered into, and the 
instrument taken to secure its performance. A contract of this 
kind cannot stand on the same principles with a bona fide agree- 
ment made in one place to be executed in another. In the last 
mentioned cases the agreements were permitted by the lez loci 
contractus, and will even be enforced there, if the party is found 
within its jurisdiction. But the same rule cannot be applied to 
contracts forbidden by its laws, and designed to evade them. 
In such cases the legal consequences of such an agreement 
must be decided by the law of the place where the contract 


was made. If void there, it is void every where. Jb. 


LIEN. (Reversion.) There is a current of authorities going to 


prove that a reversion after an estate for life is bound by a judg- 
ment obtained against the ancestor, from whom it immediately 
descended. Burton v. Smith, 13 Peters, 464. 


LIMITATION OF ACTIONS. (Conflict of law.) The plea of 


the statute of limitations, in an action instituted in one state on 
a judgment obtained in another state, is a plea to the remedy ; 
and consequently, the lex fori must prevail in such a suit. 


M: Elmoyle y. Cohen’s Adminr’s, 13 Peters, 312. 
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(Same.) <A suit in a state of the United States, on a judgment 
obtained in the courts of another state, must be brought within 
the period prescribed by the local law, the lex fori, or the suit 
will be barred. The statute of limitations of Georgia can be 
pleaded to an action in that state, founded upon a judgment 
rendered in the state court of the state of South Carolina. J6. 


MANDAMUS. (Decrees of inferior courts.) A writ of manda- 


mus is not a proper process to correct an erroneous judgment 
or decree rendered in an inferior court. That is a matter which 
is properly examinable on a writ of error, or on an appeal to 
the proper appellate tribunal. Nor can the supreme court issue 
a mandamus to the district court, on the ground that it is neces- 
sary for the exercise of its appellate jurisdiction ; for if there is 
any appellate jurisdiction in this case, it is direct and immediate 
to the circuit court of the southern district of New York. It 
has been repeatedly declared by the supreme court, that it will 
not, by mandamus, direct a judge to make a particular judgment 
in a suit, but will only require him to proceed to render judg- 
ment. Ex parte Jesse Hoyt, collector of the port of New York, 
13 Peters, 279. 


MORTGAGE. (Issue of slave mortgaged.) The issue of a mort- 


gaged slave, born after the title of the mortgagee has become 
absolute at law, and during the possession of the mortgagor, is 
liable for the payment of the mortgage debt; and such issue 
may be sold upon a bill filed to enforce payment, although no 
specific notice of the issue is taken in the bill. Jglehart v. 
Merriken, 8 G. & J. 39. 


PLEAS AND PLEADINGS. (Declaration.) Where the dec- 


laration charges, that the injury sustained by the plaintiff is the 
result of the total neglect and refusal of the defendant to per- 
form his engagement; evidence of a negligent and imperfect 
performance is inadmissible, and by implication contradictory 
of the charge. Under such a declaration, the right of the plain- 
tiff to damages is limited to such as naturally result from de- 
fendants’ total neglect and refusal to perform their contract, 
and they cannot be enlarged by evidence of a negligent per- 
12* 
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2. 


formance. The Pennsylvania, &§c. Co. v. Dandridge, 8 G. & 
J. 248. 

(Same.) A declaration which alleges a contract to tow a ves- 
sel and cargo out, safely and securely, is not supported by proof 
of a contract to tow out free from a particular description of 
danger. Ib. 


PUBLIC LANDS. (Power of congress.) Congress have the 


sole power to declare the dignity and effect of titles emanating 
from the United States; and the whole legislation of the govern- 
ment in reference to the public lands declares the patent to be 
the superior and conclusive evidence of legal title. Until it issues 
the fee is in the government; which by the patent passes to the 
grantee, and he is entitled to recover the possession in ejectment. 
Bagnell and another v. Broderick, 13 Peters, 439. 


. (Same.) No doubt is entertained of the power of the states to 


pass laws authorizing purchasers of lands from the United 
States to prosecute actions of ejectment upon certificates of pur- 
chase, against trespassers on the lands purchased ; but it is 
denied that the states have any power to declare certificates of 
purchase of equal dignity with a patent. Congress alone can 
give them such effect. Jb. 

(Power of states.) A state has a perfect right to legislate as 
she may please in regard to the remedies to be prosecuted in 
her courts; and to regulate the disposition of the property of 
her citizens, by descent, devise, or alienation. But congress 
is invested, by the constitution, with the power of disposing of 
the public land, and making needful rules and regulations re- 
specting it. Wilcox v. Jackson, Lessee of M‘Connell, 13 Pe- 
ters, 490. 


. (Same.) Where a patent has not been issued for a part of the 


public lands, a state has no power to declare any title, less than 
a patent, valid against a claim of the United States to the land ; 
or against a title held under a patent granted by the United 
States. Id. 


. (Same.) Whenever the question in any court, state or federal, 


is, whether the title to property which had belonged to the 
United States has passed, that question must be resolved by the 
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laws of the United States. But whenever the property has 
passed, according to those laws, then the property, like all other 
in the state is subject to state legislation ; so far as that legisla- 
tion is consistent with the admission that the title passed and 
vested according to the laws of the United States. Jb. 


RECORDING OF DEEDS AND MORTGAGES. (Mortgage.) 


A mortgage was recorded by the town clerk of the place, where 
the property was, he being the proper officer to record such in- 
struments, under the statute of Rhode Island. He kept two 
books, in one of which he recorded mortgages, which included 
real estate ; and in the other, mortgages upon personal property 
only. The mortgage in this case was first recorded in the book 
kept for recording mortgages on real estate. And he gave a 
certificate, ** lodged in the town clerk’s office to record, Novem- 
ber 20th, 1837, at 5 P. M., and recorded same day, in the record 
of mortgages in East Greenwich, book No. 4,” &c. The court 
held that this certificate was properly received in evidence, in 
the circuit court. Anthony vy. Butler, 13 Peters, 423. 


SALE OF A STRANDED VESSEL BY THE MASTER. 


2. 


(Rules respecting.) The right of the master to sell a vessel 
stranded, depends on the circumstances under which it is done 
to justify it. The master must act in good faith, and exercise 
his best discretion for the benefit of all concerned: and a sale 
can only be made on the compulsion of a necessity, to be deter- 
mined in each case, by the actual peril to which the vessel is 
exposed, and from which it is probable, in the opinion of persons 
competent to judge, the vessel cannot be saved. This is an 
extreme necessity. The New England Insurance Company v. 
The Brig Sarah Ann, 13 Peters, 387. 

(Same.) The true criterion for determining the authority of 
the master to sell a vessel stranded near a foreign port, or in a 
port of the United States, or of a different state than that to 
which the vessel belongs, or in which the owners may be or 
reside, when the necessity occurs, is the distance of the owners 
or insurers from the scene of stranding. If by the ordinary 
means to convey intelligence of the situation of the vessel, the 
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master can obtain directions as to what he should do, he should 
resort to those means. But if the peril is such, that there is a 
probability of loss, and it is made more hazardous by every 
day’s delay, the master may act promptly to save something for 
the benefit of all concerned, though but little can be saved. 
There is no way of doing so more effectual, than by exposing 
the vessel to sale; by which the enterprize of such men is 
brought into competition as are accustomed to encounter such 
risks, and who know from experience how to estimate the pro- 
bable profits of such adventures. Jb. 

3. (Same.) The power of the master to sell the hull of the 
stranded vessel exists also as to her rigging and sails ; which 
he may have stripped from her, after unsuccessful efforts to get 
her afloat ; or when his vessel in his own judgment and that of 
those competent to form an opinion and to advise cannot be 
delivered from her peril. Jb. 

4. (Same.) If the master sells without good faith, or without a 
sound discretion, the owner may against the purchaser assert 
his right of property in the sails and rigging ; as he may in any 
case of a stranded vessel, which has been sold without good 
faith in the master. Jb. 

5. (Same.) The court do not think the case of Smith v. Briddle, 
2 Washington C. C. R. 150, sound law. It is expressed in 
terms too broad. Ib. 

SALES OF PERSONAL PROPERTY. (Without delivery.) A 
bill of sale of personal property, duly executed, acknowledged 
and recorded, is as valid and effectual to pass the legal title to 
the vendee, as if there was an actual delivery of the property 
transferred. Clary and Clary v. Frayer, 8 G. & J. 398. 

USURY. (Exchange.) There is no rule of law fixing the rate 
which may be charged for exchange. It does not depend on 
the cost of transporting specie from one place to another ; 
although the price of exchange is no doubt influenced by it. 
Andrews vy. Pond and another, 13 Peters, 65. 

2. (New security.) If, in consideration of further forbearance, a 


creditor receives a new security from his debtor for an existing 
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debt, he cannot enlarge the amount due by exacting any thing, 
either by way of interest or exchange, for the additional risk, 
which he may suppose he runs by this extension of credit ; nor 
on the opinion he may entertain as to the punctuality of pay- 
ment, or the ultimate safety of his debt. J. 


II1l.—MISCELLANEOUS CASES. 
In the Supreme Court of Pennsylvania :—Middle District. 


COMMONWEALTH, ON THE RELATION OF OVID F. JOHNSON, ATTORNEY 


GENERAL, AGAINST ORISTUS COLLINS. 


Quo Warranto : 





tenure of judicial office in Pennsylvania ;—operation of the 


provisions of the amended constitution on the commissions of judicial officers. 


Tue amended constitution of Pennsylvania was agreed to in 
convention, February 22, 1838, and ratified by the people on the 
ninth of October following, to take effect from the first of Jan- 
uary, 1839. 

By the fifth article of the second section, the tenure of judicial 
office, which, by the old constitution, was that of good behavior 
merely, was limited to the several periods of fifteen, ten, and 
five years, in relation to certain corresponding classes of officers, 
who were, however, subject as before to the condition of good 
behavior. By the same article, the power of appointment, which 
was originally vested in the governor alone, was placed in the 
hands of the governor, “* by and with the consent of the senate.” 
The seventh section provided for the going out of office, at cer- 
tain specified times, of the several judicial officers then in com- 
mission, in pursuance of the limited tenure established by the new 
constitution. ‘The new constitution also provided that the altera- 
tions and amendments therein should take affect from the first of 
January, 1839. 

At the time of the adoption of the amended constitution, Oris- 
tus Collins, the respondent, held and exercised the office of pres- 
ident judge of the second judicial district of Pennsylvania, in 








184 Jurisprudence. [Oct. 


virtue of a commission bearing date August 8, 1836. On the 
twenty-sixth day of December, 1838, after the adoption of the 
new constitution, the respondent resigned his commission, as 
president judge, and, on the next day, was again commissioned 
to the same office, agreeably to the provisions of the fifth section 
of the schedule of the amended constitution, and, under this new 
commission, entered upon the duties of his office. 

On the twenty-third day of May, 1839, the attorney general 
of Pennsylvania suggested the above facts to the supreme court, 
who thereupon awarded a writ of quo warranto against judge 
Collins, returnable the tenth of June following. On the return 
of this writ, the respondent appeared, and pleaded that he held 
and exercised the office in question under the commission above- 
mentioned of December 27, 1838. ‘To this plea, there was a 
demurrer and joinder. 

The case was argued by the Attorney General, and James 
Madison Porter, for the commonwealth, and by Samuel Parke, 
and Thaddeus Stevens, for the respondent ; and the opinion of the 
court was delivered as follows, by 

Kennepy, J.—*‘ Under the constitution of 1798 the tenure of 
the judges of the courts therein specially mentioned was during 
good behavior. By the amendments, however, as they are called, 
which were agreed on and proposed by the convention of 1838, 
and approved by a majority of the electors, who voted on the 
question whether they should become part of the constitution or 
not, at the general election in that year, the tenure of the judges 
of the supreme court was changed to a term of fifteen years ; 
the president judges of the several courts of common pleas, and 
such other courts of record as were or should be established by 
law, and all other judges required to be learned in the law to a 
term of ten years; subject still, however, to the condition of each 
behaving himself well. And further, instead of being appointed 
by the governor, as under the constitution of 1790, they are 
under the amendments to be nominated by the governor, and by 
and with the consent of the senate appointed and commissioned 
by him. By the second section in the schedule, which forms 
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part of the amendments, it is declared, that the alterations and 
amendments shall take effect from the first day of January eigh- 
teen hundred and thirty-nine, and though it is declared by the 
third section of the schedule, that the clauses, sections and arti- 
cles of the constitution of 1790, which still remain unaltered, shall 
continue to be construed, and have effect as if the said constitu- 
tion had not been amended, yet the judicial tenure being expressly 
altered by the amendments, the constitution of 1790 therefore 
became null and void as to this particular; and all the judges 
within the state on the first day of January eighteen hundred and 
thirty-nine, who then held their offices and commissions under it 
during good behavior, ceased to be judges, by reason of the ten- 
ure whereby they held their offices having become terminated, 
unless some provision can be found to have been made in the 
amendments to counteract and prevent this effect. ‘The seventh 
section of the schedule is the only part of the amendments, then, 
which contains any provision whatever in relation to this point, 
that can by any possible construction be made to apply to the 
defendant’s case. It is in the following words: ** The commis- 
sions of the president judges of the several: judicial districts, and 
the associate law judges of the first judicial district, shall expire 
as follows: The commissions of one half of those who shall 
have held their offices ten years or more, at the adoption of the 
amendments to the constitution, shall expire on the twenty-seventh 
day of February, one thousand eight hundred and thirty-nine : the 
commissions of the other half of those who shall have held their 
offices ten years or more, at the adoption of the amendments to 
the constitution, shall expire on the twenty-seventh day of Feb- 
ruary one thousand eight hundred and forty-two, the first half to 
embrace those whose commissions shall bear the oldest date. 
The commissions of all the remaining judges, who shall not have 
held their offices for ten years at the adoption of the amendments 
to the constitution, shall expire on the twenty-seventh day of 
February next after the end of ten years from the date of their 
commissions.” All the judges mentioned in this section have 
their commissions, which were granted under the authority of 
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the constitution of 1790, extended by necessary implication be- 
yond the first day of January one thousand eight hundred and 
thirty-nine, when otherwise they would have been determined ; 
some to the twenty-seventh day of February one thousand eight 
hundred and thirty-nine, some to the twenty-seventh day of Feb- 
ruary one thousand eight hundred and forty-two; and the rest to 
the twenty-seventh day of February next aftef the end of ten 
years from the date of their commissions. Now, according to 
the plain reading of this section, it would seem as if no commis- 
sions were provided for or continued in force by it, excepting 
such as were in being at the adoption of the amendments to the 
constitution. Hence it becomes necessary to examine and ascer- 
tain, in the first place, at what time the amendments must be 
considered as having been adopted agreeably to the meaning of 
the phrase, ‘‘ at the adoption of the amendments of the constitu- 
tion ;”’ or at least to see whether the commission of the defendant 
was in being, at or before the latest point of time, at which the 
adoption of the amendments to the constitution must be consid- 
ered as having taken place. The counsel for the defendant, 
aware of the important bearing which the answer to this question 
would have upon their client’s case, endeavored to show that it 
must be taken to mean the first day of January one thousand 
eight hundred and thirty-nine, otherwise the amendments would 
have a most unreasonable, unjust and oppressive operation. It 
was alleged that it was reasonable, if not necessary, to suppose 
that the convention, as often as they have, in the amendments, 
referred to the time, when they should be adopted, by mention- 
ing it in the same manner already stated, that they meant to 
designate the same point of time throughout. And if so, that it 
is clear from the ninth section of the first article, that the time of 
the amendments being agreed to finally by the convention, as 
was first suggested by the counsel for the commonwealth, cannot 
be the time that was intended; because in speaking there of the 
senators who shall ‘ be elected at the first general election after 
the adoption of the amendments to the constitution,” it would 


seem, by taking the whole of the section into view, that the gen- 
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eral election of eighteen hundred and thirty-nine was intended to 
be designated, and not the general election of eighteen hundred 
and thirty-eight, which was the first election, that was to be held 
after the amendments were agreed to by the convention. So 
again by the tenth section of the sixth article, it is declared, that 
‘** any person who shall after the adoption of the amendments pro- 
posed by this convention to the constitution, fight a duel or send 
a challenge for that purpose, or be aider or abettor in fighting a 
duel, shall be deprived of the right of holding any office of honor 
or profit in this state, and shall be punished otherwise in such 
manner as is or may be prescribed by law.” Here it is first said 
that the convention have, in terms, the meaning of which cannot 
be mistaken, shown most clearly that they did not consider their 
agreeing on the amendments as the adoption of them, but merely 
a proposing of them to the people, for them to decide whether 
they should be adopted or not. And further, from the terms of 
this section, it is argued, that the convention could not have in- 
tended, that a citizen should be disfranchised for fighting a duel 
or sending a challenge for that purpose or for aiding or abetting 
therein, before it was possible for him to know that there was 
any law or rule of civil conduct in force imposing such a penalty ; 
that such a principle would savor of the highest degree of op- 
pression and injustice. Then, in order to avoid such injustice, the 
amendments cannot be considered as having been adopted, until 
afier the result of the vote given in regard to them by the elec- 
tors at the general election, in October, 1838, became publicly 
known. But this result was and could not be accurately ascer- 
tained and known before the eleventh day of December next 
thereafter, when the speaker of the senate, in conformity to the 
act of assembly passed in this behalf, ascertained it from the re- 
turns thereof, made by judges of the general election, from the 
several counties of the state. ‘Then again it is still further main- 
tained, that the bare ascertainment of the vote of the electors, 
approving the amendments proposed by the convention, cannot 
with any color of propriety be regarded as the adoption of the 
amendments ; that it could, at most, only amount to a promulga- 
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tion of the vote given thereon; so that the citizens throughout 
the state might become informed thereof before the first day of 
January eighteen hundred and thirty-nine, when the amendments, 
according to the express declaration contained in the second sec- 
tion of the schedule, were to take effect. This, therefore, as is 
contended by the counsel for the defendant, must be taken to be 
the time of the adoption of the amendments to the constitution ; 
that at this time, and not before, it may be said with propriety, 
as well as justice, that they were adopted and received into the 
family of the constitution and became as it were members or 
constituent parts thereof; that the general election in October 
eighteen hundred and thirty eight, being the time when the peo- 
ple by their vote approved of the amendments, may very pro- 
perly be regarded as the time when they by their vote then given 
agreed merely, that the amendments should be received into and 
adopted as constituent parts of the constitution on the first day of 
January, 1839; that the agreement to adopt may very well be 
distinguished from the act of adoption; and consequently they 
may and in some instances must be considered as taking place 
at different times. And thus, it appears, as it is contended, that 
by the taking the first day of January eighteen hundred and 
thirty-nine, as the time of the adoption of the amendments to the 
constitution, this phrase is not only rendered uniform in its mean- 
ing, and made to designate and refer to the same point of time 
throughout the amendments, as often as it is used, but the 
whole becomes thereby consistent and harmonious in all its parts ; 
and at the same time perfectly rational, and certainly more just 
in its operation. 

This course of reasoning is plausible, and not without much 
force ; but still when we come to look throughout the amend- 
ments, and discover that the convention, seemingly, when they 
intended to make the first day of January eighteen hundred and 
thirty-nine the time at which any thing therein provided for 
should take place, or be looked to, as the point of time in order 
to ascertain the then existing state of that which was intended 
to be provided for, have designated, or mentioned it in express 
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terms ; as for instance, in the sixth section of the schedule, they 
have said, ‘‘ the commissions of the judges of the supreme court, 
who may be in office on the first day of January next, (1839) 
shall expire in the following manner, W&c ;” and seeing that the con- 
vention, in the section immediately following, while still engaged 
in making further provisions, on the same subject, with a like 
view, that is, for continuing the judicial tenures created under the 
authority of the constitution of 1790, have changed entirely this 
manner of expression, for the purpose of designating the particu- 
lar point of time, to which they intended to refer, in order to de- 
scribe the commissions of the judges, that were therein intended 
to be provided for, so as to prevent their being driven, at once, 
from their offices, without allowing them, some little time, at 
least, to prepare for meeting the event, is powerful, if not con- 
clusive evidence, to show that they intended by the change in 
the seventh section, in substituting the expression ‘‘at the adop- 
tion of the amendments to the constitution,” for that of ** on the 
first day of January next,” to make the time different, for the 
classification of the judges, mentioned in the latter section, from 
that mentioned in the former; it seems impossible, even by force 
of the most lively imagination, to come to the conclusion, that 
the convention could have intended to refer to the same point of 
time, by using these two different modes of expression. If it 
plainly appeared, that they were used elsewhere, in the amend- 
ments, as synonymous, it might furnish some ground for believing 
that they were possibly intended to be used as meaning the 
same thing in this instance also, but there is not the slightest in- 
dication of the kind to be met with. It is utterly impossible, 
then, that the convention could have intended to refer to the first 
day of January, 1839, by using each of these two modes of ex- 
pression, as they have done, in these sixth and seventh sections 
of the schedule, without supposing that they intended to create 
doubt and confusion, which cannot be imputed to them. Neither 
can it be supposed, or believed, that a body so conversant with 
the English language and its synonyms could have used the two 
expressions, believing that they would be taken and understood 
to mean each the first day of January, then next following, 1839. 
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But it has been said, that the course of reasoning adopted and 
the observations made by chief justice Marshall, in Owings v. 
Speed, 5 Wheaton, 420, have a bearing on this case, and go to 
show that the commission of the defendant is still in force, and 
that he is entitled to hold the office of president judge under it. 
Iam compelled, however, if it be so, to say that I am unable to 
discover it. So far, however, as it is possible to apply what is 
there said, to the case before us, it appears to have a directly op- 
posite tendency, and goes to prove that the time of the adoption 
of the constitution of the United States was anterior to the time 
of its coming into effect. The chief justice pronounces the rati- 
fication of it by nine states, that is, their agreement to accept of 
it, the adoption of it by them, which was in 1788, though it did 
not, as he shows, take effect or come into operation until the first 
Wednesday of March, 1789. So far, therefore, as this has any 
bearing on the present case, it is to corroborate and strengthen 
what has been contended for, on behalf of the commonwealth, 
that the vote of the majority of the electors, in relation to the 
amendments, who voted on that question at the general election, 
on the 9th of October, 1838, being in favor of the amendments 
to the constitution, was an adoption of them, and therefore that 
day ought to be recorded as the time of their adoption, though 
they were not, according to the provision contained in the second 
section of the schedule, to take effect till the first day of January, 
one thousand eight hundred and thirty-nine. Chief justice Mar- 
shall also shows that, though the constitution of the United States 
was an entire new instrument, so that when it came into full 
operation it superseded every thing of the kind that existed pre- 
viously, yet certain things were done under the direction of the 
convention that formed it, before it came into effect, as prepar- 
atory to its coming into operation, on the first Wednesday of 
March, 1789. For instance, the old congress, under the author- 
ity thus given, fixed the day on which the electors of president, 
and vice president, should be appointed, and again the day on 
which these electors should meet in their respective states, and 


vote for president and vice president, all which was done under 
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the authority of a schedule, as it might be called, which accom- 
panied the constitution and its ratification by the states, before 
the first Wednesday of March, 1789, which, as it was held in that 
case, was the time at which it first came into operation ; so that 
the doctrine of Owings v. Speed would seem to sanction the 
principle, and especially in case of amendments to a constitution 
already in operation, that some parts thereof, according to their 
special import, might come into operation before the time fixed 
for their taking effect generally. It has also been contended 
by the defendant that the constitution of 1790 still remains in 
full force, and never ceased for a moment to operate, so far as 
it has not been altered or set aside by the amendments. ‘This 
position is certainly true; but it is difficult to perceive how the 
defendant can derive any aid from it; because the judicial ten- 
ure, prescribed by the constitution of 1790, under which he re- 
ceived his commission, is changed, and therefore annulled, as 
may be seen in the most explicit terms, by the amendments. 
The amendment, relating to the appointment and tenure of the 
judges, is in these words: ‘* The judges of the supreme court, of 
the several courts of common pleas, and of such other courts of 
record as are or shall be established by law, shall be nominated 
by the governor, and by and with the consent of the senate ap- 
pointed and commissioned by him. The judges of the supreme 
court shall hold their offices for the term of fifteen years, if they 
shall so long behave themselves well. The president judges of 
the several courts of common pleas, and of such other courts of 
record as are or shall be established by law, and all other judges 
required to be learned in the law, shall hold their offices for the 
terms of ten years, if they shall so long behave themselves well ; ” 
thus altering, as we see, the constitution of 1790, which autho- 
rized the governor alone to appoint and commission the judges of 
all these courts, and which also declared expressly that they 
should hold their offices during good behavior. 

According to the second article of the schedule, this alteration 
took effect and came into operation on the first day of January, 
1839. This section declares that “‘the alterations and amend- 
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ments in the said constitution shall take effect from the first day 
of January, 1839 ;” and would certainly have annulled the com- 
missions and tenures of allthe judges then within the state, as has 
been shown before, had it not been for the subsequent provisions 
contained in the sixth and seventh sections of the schedule, which 
have been recited above. It seems impossible to escape from 
this conclusion, unless it can be shown that the amendments, 
without these two last mentioned sections of the schedule, would 
not have affected, at all, the right of the judges, in commission 
on the first day of January, 1839, under the constitution of 1790, 
to hold their offices during good behavior; but that they would 
have continued to hold their offices, in the same manner as if the 
amendments had not been adopted. If this could be shown, then 
if the defendant be not embraced within the seventh section of 
the schedule, he would be entitled to hold the office which he 
claims, not merely for the term of ten years from the date of 
his commission, but for ever, if he behaved himself well. Such 
construction, however, were it to be given, would strike every 
one with amazement, because it would not only be most palpa- 
bly repugnant to the plain letter and meaning of the amendments, 
but also directly contrary to the whole scope and tenor of them. 
Under this view we have come to the conclusion, that the conven- 
tion, in using the expression “ at the adoption of the amendments 
to the constitution,” could not have intended to refer to a later 
point of time, than the day when the result of the vote of the 
electors thereon was to be ascertained and made known by the 
speaker of the senate, from the official returns thereof; and it 
may be that an earlier point of time was intended ; but according 
to our construction of the amendments, as regards the main ques- 
tion before us, it is not material, whether an earlier day was 
intended or not. The speaker of the senate on the eleventh day 
of December, eighteen hundred and thirty-eight, under the author- 
ity conferred on him for that purpose, publicly declared that the 
amendments had been approved by a majority of the electors at 
the preceding general election, who had voted thereon. ‘Then, 
after they had thus been adopted and so declared, and before the 
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first day of January eighteen hundred and thirty-nine, when they 
were to take effect, the defendant, on the twenty-seventh day of 
December eighteen hundred and thirty-eight, was commissioned 
president judge of the second judicial district, during good be- 
havior, by the governor, under the authority of the constitution 
of 1790. ‘This authority of the governor, however, as also the 
right to hold the office under the commission so granted, ceased 
on the first day of January, eighteen hundred and thirty-nine, by 
operation of the amendments, which took effect on that day, 
unless extended beyond that time by the seventh section of the 
schedule recited above; but upon a fair construction of this sec- 
tion, it would seem difficult, if not almost impossible, to bring the 
commission of the defendant within its provisions. It is clear 
that it refers only to commissions which were in force “at the 
adoption of the amendments to the constitution,” and was not 
intended to embrace any others. Why it was so limited in its 
provisions cannot perhaps be very satisfactorily explained, from 
any thing that appears on the face of the amendments them- 
selves; nor is it requisite that any good reason should appear or 
be given for it, as long as it has become part of the constitution 
by the will of the people. The caption of the seventh section 
doubtless included, as has been said, all the president judges of the 
several judicial districts and the associate law judges of the first 
judicial district within the state. And if there nad been no refer- 
ence in the subsequent clauses of the section to the time at which 
it was designed they should be classed, and for this purpose de- 
signated, it would have been natural and perfectly fair, to have 
brought in aid of giving a proper construction to it the second 
section of the schedule, which declares that the amendments 
shall take effect on the first day of January, 1839, for the purpose 
of designating the time intended for distributing the judges, men- 
tioned in the seventh section, into their proper classes. In this 
way, the present commission of the defendant would have been 
included and its force extended to a period of ten years from its 
date. But the subsequent clauses of the seventh section, which 
embrace and class all the judges mentioned in the caption of the 
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section, fix the time expressly at which they shall be classed, and 
make it the time of the adoption of the amendments to the con- 
stitution, by declaring that the commissions of one half of those, 
who shall have held their offices ten years or more at the adop- 
tion of the amendment to the constitution, shall expire on the 
twenty-seventh day of February eighteen hundred and thirty- 
nine ; that the commissions of the other half of those, who shall 
have held their offices, ten years or more at the adoption of the 
amendments to the constitution, shall expire on the twenty-seventh 
day of February, eighteen hundred and forty-two; the first half 
to embrace those whose commissions shall bear the oldest date ; 
that the commissions of all the remaining judges, that is, the 
rest of all those, who were first mentioned, without doubt, in the 
beginning of the section, who shall not have held their offices for 
ten years at the adoption of the amendments to the constitution, 
(thus not only meaning but declaring plainly by necessary impli- 
cation, that the commissions of all of those, who shal! not have held 
their offices, that is, who shall have held them for less than ten 
years, at the adoption of the amendments to the constitution,) shall 
expire on the twenty-seventh day of February next after the end 
of ten years from the date of their commissions. But how can 
it, with propriety, be made to include those who did not hold their 
offices at the adoption of the amendments, but commenced hold- 
ing them subsequently thereto? It would seem not to be suscep- 
tible of any other construction, without doing violence to what 
appears to be its true grammatical construction, as well as that 
which arises from its context. The only judges mentioned in 
this section are those of whom it can now be predicated that they 
either had or had not then held their offices ten years, that is, at 
the time of the adoption of the amendments. But such predicate, 
naturally at least, if not necessarily, implies, that the judges, who 
are its subject, should then be in being and holding their offices as 
such. It is not pretended that judge Collins, under his last com- 
mission, the only one that is claimed to be in force, can come 
within either class of the first division: and it is equally clear 
that he cannot be brought within the second : because a president 
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judge, to come within the latter, as well as he former, must, in 
order to meet the plain, unambiguous terms of the section, have 
had his commission, and held his office under it, at the time of, if 
nor before, the adoption of the amendments. 

Then in order to show and illustrate the meaning of the con- 
vention, in the last clause of the section, embracing the ‘* commis- 
sions of all the remaining judges, who shall not have held their 
offices for ten years, at the adoption of the amendments to the 
constitution,” which form the third class and the only one that the 
defendant can possibly claim to be included in; let us suppose 
that a president judge were to say, ‘I had not held my office ten 
years at the adoption of the amendments ;”” would not all who heard 
him naturally and necessarily infer, and correctly too, from his 
form of speech, that he held his office at the time of the adoption, 
but the ten years had not then expired. But if the fact were so, 
that he did not hold it then, but obtained it after the adoption, 
would he not be taken to have spoken untruly? And if, upon 
being called upon afterwards, to explain why he said so, he were 
to attempt to vindicate the truth of his assertion, by alleging that 
as he did not hold the office at all then, but came into it under a 
commission granted to him subsequently, and therefore what he 
said were literally true, would it not be considered a mere subter- 
fuge ? These are questions which seem to admit of no other than 
affirmative answers. ‘Then for any one to assert now that judge 
Collins had not held his office under his second commission ten 
years, at the adoption of the amendments, would be asserting 
plainly by implication, that he then held his office under it, but 
had not held it so long as ten years ; this, however, would surely 
be incorrect, as he did not then hold the office at all under it, it 
being granted to him subsequently. ‘The words in the last clause 
of the seventh section of the schedule, “ who shall not have 
held their office for ten years at the adoption of the amend- 
ments,” seem to indicate so clearly the intention of the conven- 
tion, to provide only for those who should be in office at that time, 
without having held their offices for ten years, that it seems 
almost impossible even to imagine that they would have used 
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such form of speech unless such was their intention. Then, if 
it were the intention of the convention, as it seems to have been, 
that no appointment of a president judge of any of the courts of 
common pleas, made by the governor, between the adoption of 
the amendments to the constitution, and the first day of January, 
1839, should endure longer than to this latter day, it is nothing 
but right, ina legal point of view, that he who has been so ap- 
pointed should then give up the office; so that it may be filled 
again, either by himself or another, nominated by the governor, 
and by and with the consent of the senate appointed and com- 
missioned by the governor for that purpose. Believing this to 
have been the meaning and intention of the convention, as col- 
lected from a fair interpretation of the language and terms in 
which the amendments are drawn up, we consider ourselves 
bound to carry the amendments into effect according to such 
intention, let the result of their operation be what it may, whether 
for the better or the worse, as forming part of the constitution 
and paramount law of the state. My own prejudice, however, is 
certainly not in their favor. I have no hesitation in pronouncing 
them the product of a delusion, that has been the ruin of nations 
in times past, quite as wise, intelligent, and virtuous, at one period 
of their existence, as we have any right to claim to be. But as 
long as it belongs to every succeeding generation or nation, al- 
ways to think itself more enlightened, and more wise, and there- 
fore more capable of governing itself, than any that has gone 
before it, in such manner as most effectually to promote and se- 
cure individual as well as national happiness, by leaving or plac- 
ing every one in the full enjoyment and exercise of all his natural 
rights, without imposing any restriction upon them whatever, it 
is not to be wondered at that we should, under the influence of a 
most inflated and vain confidence in our own superior wisdom 
and discretion, disregard the warnings which might be derived 
from the experience and sad fate of those, who from the same 
kind of illusory confidence in their superiority lost every thing, 
and became, as it were, entirely extinct among the nations of the 
earth ; and blindly and most heedlessly run on, in precisely the 
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same fatal course that led to their degradation and ruin. It 
would seem as if the empty pride and incorrigible vanity of our 
nature was, without fail, either sooner or later to consign us to 
some such unhappy destiny, as ever ought to be deprecated. 
Seeing then, the commission, under which judge Collins claims 
to hold the office of president judge of the second judicial dis- 
trict, being granted subsequently to the adoption of the amend- 
ments, and consequently, as has been shown, not embraced nor 
its force extended by the seventh section of the schedule, nor by 
any other part of the amendments, became null, void, and of no 
effect whatever, on the first day of January, eighteen hundred 
and thirty-nine. Judgment of ouster must therefore be rendered 
against him. It is considered by the court here, that the said 
Oristus Collins, Esq. do not, in any manner, intermeddle or con- 
cern himself in and about the holding of, or exercising, the said 
office of president judge of the said second judicial district within 
this commonwealth, composed of the county of Lancaster, in the 
said information specified, in virtue of the supposed commission 
by him mentioned in his plea in bar aforesaid :—but that the said 
Oristus Collins, Esq. be absolutely forejudged and excluded from 
holding or exercising the same office, and that the said common- 
wealth recover costs taxed at, &c. 
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LEGISLATION. 


AvaBama. The general assembly of this state, at the last ses- 
sion thereof, held in the months of December, 1838, and January 
and February, 1839, passed one hundred and thirty-three general 
and one hundred and twenty-one special laws, and sundry joint 
resolutions. The general laws contain an unusual number of pro- 
visions of general interest. 

Evidence of account. In suits upon accounts for sums not 
exceeding one hundred dollars, the plaintiff's oath is made evi- 
dence, unless controverted by the oath of the defendant, except 
in cases where the latter is sued as executor, administrator, trustee 
or guardian. No. 27. 

Suits by partners. Where a plaintiff brings suit as a firm or 
copartnership, proof is not to be required, that the individuals 
named as plaintiffs constitute the members of the firm, unless the 
defendant puts the same in issue by a plea in abatement. No. 27. 

Chancery. ‘The state is divided into six chancery districts, the 
first, second and third of which constitute the southern and the 
remaining three the northern chancery division, for each of which 
divisions, a chancellor is to be chosen by the joint vote of the 
general assembly, for the term of six years. The chancery juris- 
diction heretofore exercised by the judges of the circuit courts is 
withdrawn from them and conferred on the courts so constituted. 
The judges of the supreme and circuit courts are authorized, how- 
ever, to issue writs of injunction and ne exeat, returnable before 
the chancellors. No. 34. 

Penitentiary. A general penitentiary and prison is authorized 
to be built, under the superintendance of three commissioners, at 
some place not exceeding fifty miles from the centre of the state, 
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for the reformation and punishment of offenders sentenced to im- 
prisonment and hard labor. ‘The commissioners are to be chosen 
and the place selected by the general assembly. No. 39. 

Criminal laws. The same statute requires the appointment, by 
the general assembly, of three persons, to prepare and submit to 
the next session of the legislature a code of criminal laws adapted 
to the penitentiary system of punishment, and a set of rules for 
the organization and government of the penitentiary. 

Concealed weapons. ‘The carrying concealed about the person 
of any kind of fire-arms, bowie-knife, Arkansaw tooth-pick, or 
any other knife of the like kind, or of any dirk or other deadly 
weapon, is made punishable by a fine of not less than fifty or 
more than five hundred dollars, to be determined by the jury. 
No. 77. 

Sureties. Where one of several co-sureties is sued, he is autho- 
rized to notify his co-sureties of the suit, and the court, upon proof 
of such notice, and that the party notified is surety, is required to 
enter up judgment in favor of the surety sued against his co-surety 
so notified, for the proportion of the debt, which the latter ought 
to pay. No. 82. 

Imprisonment for debt is abolished, except where the plaintiff 
or his agent makes oath, that the debtor is about to abscond, or 
has fraudulently conveyed or is about to convey fraudulently his 
estate or effects, or has money liable to satisfy the debt, which he 
fraudulently withholds, in all which cases the body of the debtor 
may be arrested. No. 89. 

Dower. A married woman, by joining with her husband in the 
execution of any deed of conveyance of lands, &c, in the presence 
of two or more credible witnesses, or acknowledging the execution 
of the same, before any person competent to take the acknow- 
le 'gment, may bar her right of dower in the estate so conveyed. 
No. 84. 

Counsellors and attorneys at law from other states may be 
licensed to practise law in this state, without a previous examina- 
tion, by applying to the supreme court, and producing evidence of 
good moral character, and that they are licensed to practise law 
in the highest courts of some other state. No. 85. 
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Seals. All covenants, conveyances, and contracts in writing, 
which import on their face to be under seal, are to be considered 
as sealed instruments, whether a seal be affixed thereto or not, or 
whether there be a scrawl to the name or not. No. 94. 

Slander. All words spoken and published of any female, falsely 
and maliciously imputing to such female a want of chastity, are 
made actionable in themselves, without proof of special damage. 
No. 87. 

Mechanics. The mechanics of Mobile are authorized to retain 
all articles made or repaired by them in their shops, until paid 
therefor ; and, in default of payment for five days, to cause the 


same to be sold at public auction, after ten days’ notice. 

Kentucky. ‘The general assembly of Kentucky, at the session 
thereof, which terminated in February last, passed four hundred 
and sixty-nine statutes, nearly all of which are of a private or 
local character. 

Legacies and devises to children and grand-children shall not 
lapse by the death of the legatee or devisee before the testator ; 
provided such legatee or devisee have children living at the testa- 
tor’s death, who would have taken as heirs by descent, or as dis- 
tributees of the legatee or devisee. Chap. 1019. 

Lien on steamboats. All the officers of steamboats, (except the 
captain) also the firemen, and owners of firemen, together with 
the mariners, and other hands, on all steamboats within the state, 
shall have a lien for their wages on the boat, her engine, tackle, 
and furniture, and a preference over any and all other debts due 
from the owners ; and steamboats, built, repaired, and equipped 
within the state, shall be liable for all debts contracted by the 
master, owner, or consignee, on account of work, supplies, or 
materials furnished by mechanics, tradesmen and others, for and 
on account of or towards the building, repairing, fitting, furnishing, 
or equipping, such steamboats, their engine, tackle or furniture, 
and shall have preference over any and all other debts due from 
the owners, except the wages due the officers and crew; and 
every steamboat coming within the state, indebted on account of 





en 








a 








1839. ] Louisiana. 201 


work done, supplies, or materials furnished by mechanics, trades- 
men and others, for or on account of or towards the building, re- 
pairing, fitting, furnishing, or equipping such steamboat, or engine, 
tackle, or furniture, shall be liable for the same, and the proceed- 
ings on all these liabilities shall be in rem. Chap. 1088, § 1. 

The second and third sections of the same statute provide for 
the remedy and the proceedings in the cases specified in the first. 

The third section gives a remedy in rem against steamboats for 
injuries to other steamboats, flat boats, and other craft, in conse- 
quence of trespass or negligence. 

The fifth section provides, that the liens given by the act shall 
not be enforced against a purchaser without actual notice, unless 
suit is instituted within a year from the accrual of the cause of 
action. 

Reversionary legatees. Persons having a life-estate in slaves 
are required to file the names of such slaves with their ages, once 
in every year, in the clerk’s office of the county within which 
they reside, to be recorded therein. Chap. 1174. 

Duel. When any person shall be killed in a duel, either within 
or without the state, and shall leave a wife and minor children, or 
either of them, the latter may have an action of trespass against 
the principal, and all concerned, in the duel; in which action, the 
jury is authorized to give vindictive damages. Any of the parties 
concerned in the duel may be left out of the writ, and used as 
witnesses. Chap. 1214. 

Attachments and absconding debtors. All the laws on these 
subjects are reduced into one. Chap. 1294. 


Louis1ana. The fourteenth legislature of this state, at the first 
session thereof, held in the months of January, February, and 
March last, passed sixty-eight statutes, and several joint resolu- 
tions. Among these legislative proceedings, we find very little of 
general interest. 

Commercial court of New Orleans. A court by this name is 
established, to be held by one judge, at such place within the city 
of New Orleans, as he shall appoint. The salary of the judge is 
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fixed at five thousand dollars. This court is to have concurrent 
jurisdiction with the parish court of the parish and city of New 
Orleans, except in certain enumerated cases. No. 17. 

Betting on elections is prohibited under the penalty of not less 
than the amount or value staked, nor more than double the same. 
No. 39. 

Code of practice. The governor is authorized to purchase five 
hundred copies of the new edition of the code of practice, pro- 
posed to be published by E. Johns & Co., at a price not exceeding 
six dollars a copy ; provided he shall be satisfied with the manner 
of the execution of the work. No. 52. 

The code of practice is also amended in several particulars. 
No. 53. 


Ruope Istanp. A pamphlet before us contains the public laws 
of the “‘ state of Rhode Island and Providence plantations,” passed 
since January, 1837, and including February, 1839. The most 
important of these is the ‘“ act concerning 

Crimes and punishments,” passed February 3, 1838, which, in 
eleven chapters, embraces the whole statute law on the subject of 
crimes and punishments. It cannot be called a penal code, inas- 
much as it contains but a part of the criminal law. The definitions 
of the several offences made punishable thereby must still be 
sought in the vast abyss of the common law; and it is further 
expressly provided, that every act or omission, which is an offence 
at common law, and for which no punishment is provided by the 
act, may be prosecuted and punished as an offence at common 
law ; but, in all such cases, the punishment, when by imprison- 
ment, must be for less than a year, and, when by fine, cannot 
exceed one thousand dollars. 

This statute is the same, without any material alteration, we 
believe, which was reported by commissioners appointed to revise 
the penal code of Rhode Island, and adapt it to penitentiary pun- 
ishments, whose labors we noticed in our nineteenth volume. The 
penal code of Rhode Island provides the punishment of death only 
in the case of murder. 
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Maryann. The general assembly of this state, at their last 
session, which commenced December 30, 1838, and terminated 
April 6, 1839, passed four hundred and eighteen statutes, and 
eighty-five resolutions. 

Power of attorney. One partner is authorized to make and 
seal, in the name of the partnership, a power of attorney to trans- 
fer stock standing in the name of the firm. The instrument must 
be acknowledged. Chap. 49. 

Fugitive slaves. The escape of a slave out of the state, is 
made punishable, as a felony. Chap. 63. 

Slander. All words spoken maliciously touching the character 
or reputation for chastity of any female (if a married woman, 
spoken subsequent to the marriage, and in relation to her character 
previous thereto) and tending to the injury thereof, are to be deemed 
slanderous, and treated as such. Chap. 114. 

Mechanic’s lien. Every building erected within the city of 
Baltimore is subjected to a lien for the payment of all debts con- 
tracted for work done, or materials furnished for or about the erec- 
tion or construction of the same. Chap. 205. 

Manufacturing and mining corporations. By the first section 
of chapter 267, it is provided, that all companies thereafter incor- 
porated for the purposes of manufacturing, or for the purposes of 
exploring and mining for gold, coal, copper, iron, or other miner- 
als, shall be established with the rights and privileges, and under 
the rules, regulations and restrictions contained in the act. The 
subsequent sections set forth the rules and regulations referred to. 

Physicians. An act “ to authorize the Thomsonians or botanic 
physicians to charge and receive compensation for their services 
and medicine,” provides, that every citizen of the state may 
charge and receive compensation for his services and medicines, 
in the same manner as physicians are authorized to do. Chap. 
281. 

Betting on elections is prohibited under a penalty of not less 
than fifty or more than five hundred dollars. Chap. 392. 

Constitution. An amendment of the constitution is proposed, 
which provides that all future sessions of the general assembly 
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shall close on the tenth day of March in each year, or sooner. 
Chap. 411. 

Revised laws. A resolution, passed March 5, 1839, authorizes 
the treasurer of the western shore to subscribe for one thousand 
copies of the revised code of laws, “‘ proposed to be published” 
by the Hon. Clement Dorsey, at ten dollars a copy ; “ provided 
the work shall be approved of by two persons, to be designated by 
the governor, without any expense to the state for such revision, 
or examination, and also that the work shall be published and 
printed in chronological order, with a copious index, including the 
public statutory law of the state, with the public local law appended 
thereto, and arranged among the counties in alphabetical order.” 
No. 28. 


New York. ‘The legislature of this state, at the 62d session 
thereof, begun and held in January 1839, passed three hundred 
and ninety statutes, very few of which are of a public or general 
character. 

Apothecaries in the city of New York. No person is allowed 
to commence or practise, in the city of New York, the business 
of an apothecary, or that of preparing and dispensing medicine, 
or of preparing or putting up physicians’ prescriptions, without 
previously obtaining a diploma from the college of pharmacy of 
the city of New York, or from some other regularly constituted 
school of pharmacy or medicine, or a certificate of his qualifica- 
tions for the business of an apothecary, from the censors of the 
medical society of some county in the state. Chap. 67. 

Speed of steamboats. If the captain or person in charge of any 
steamboat, navigating any waters within the jurisdiction of the 
state, and used for the conveyance of passengers, or if the en- 
gineer or other person, in charge of the boiler of such boat, or of 
any other apparatus for the generation of steam, shall, for the pur- 
pose of excelling any other boat in speed, or for the purpose of 
increasing the speed of such boat, create or allow to be created 
an undue or an unsafe quantity of steam, every such captain, 
engineer, or other person, shall be deemed guilty of a misde- 
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meanor, and, for such offence, forfeit the sum of five hundred dol- 
lars. Chap. 175. 

Duties of judges. No judge shall directly or indirectly take 
any part in the decision of any cause or question, which shall be 
brought or defended in the court of which he is a judge, by any 
person with whom he shall be interested or connected as‘a part- 
ner in any other court. Chap. 303. 

Chancery proceedings. An act passed April 18, 1838, ‘ to 
regulate the trial by jury and the taking of testimony in chancery,” 
of which we gave an abstract in our last October number, (vol. 
xx, p. 196), is repealed, and provision made to effect the same 
general objects, in a somewhat different manner, by chapter 317. 

Fugitives from justice. 'This subject is one of so general im- 
portance, that we publish the statute (chap. 350,) at length : 

§ 1. The officers, respectively specified in section first of title 
second of chapter second of part fourth of the revised statutes, 
shall have power to issue process for the apprehension of a person 
charged in any other state or territory of the United States with 
treason, felony or other crime, who shall flee from justice and be 
found within this state. 

§ 2. The proceedings shall be in all respects similar to those 
under title second, chapter second, part fourth of the revised 
statutes, for the arrest and commitment of persons committing 
offences within this state. 

§ 3. is, from such examination, it shall satisfactorily appear, 
that such person has committed a criminal offence and is a fugitive 
from justice, such magistrate by warrant, reciting the accusation, 
shall commit such fugitive from justice to the common jail, there 
to be detained, for such time to be specified in said warrant, as 
the said magistrate shall deem reasonable to enable such fugitive 
to be arrested, by virtue of the warrant of the executive of this 
state, issued according to the act of congress, upon the requisition 
of the executive authority of the state or territory in which such 
fugitive committed such offence, unless such person shall give bail 
as this act is provided for, or until he shall be discharged accord- 
ing to law. 
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§ 4. The person thus arrested may give bail in such sum as 
by the magistrate shall be deemed proper; conditioned that he 
will appear before the said magistrate, at such time as to the said 
magistrate shall seem reasonable, and will deliver himself up to 
be arrested upon the warrant of the executive of this state. 

§ 5. The magistrate, before whom such person shall have been 
examined and committed, shall immediately cause written notice 
to be given to the district attorney of the county where such com- 
mitment takes place, of the name of such person and the cause of 
his arrest ; the said district attorney, shall immediately thereafter 
cause notice to be given to the governor of the state or territory, 
or to the state’s attorney, or to the presiding judge of the criminal 
courts of the city or county of the state or territory having juris- 
diction of the offence so charged to have been committed by such 
person, to the end that a demand in pursuance of the act of con- 
gress may be made for the arrest and surrender of said person. 

§ 6. The person thus arrested, detained or bailed, shall be 
discharged from such detention or bail, unless at or before the 
expiration of the time designated in the warrant of commitment, 
or in the condition of the bail-bond, he shall be demanded or 
arrested by such warrant of the executive of this state. 

§ 7. It shall be the duty of the magistrate to make return to 
the next court of general sessions of the peace of the county of 
his proceedings in the premises; it shall be the duty of the said 
court of sessions to inquire into the cause of the arrest and deten- 
tion of such person; and if such person is in custody, or the 
time for his arrest as designated in the condition of the bail-bond 
has not elapsed, the said court of sessions in its discretion may 
discharge the said person from detention, or may order the said 
bail-bond to be canceled, or may continue his detention for a 
period beyond the time specified in the warrant of commitment, 
or may order new bail to be given, conditioned for the surrender 
of the said person at a time, shorter or longer than the time desig- 
nated in the bail-bond taken by the said magistrate ; and if said 
person is in custody, may take bail, conditioned for his appearance 





eg 














eg 


a we 





1839. ] New Jersey. 207 


before said court, to be surrendered at such time as to said court 
may seem reasonable and proper. 

§ 8. The governor of this state shall transmit a copy of this 
law to the executive of each of the states of the union, to the end, 
that reciprocal laws may be enacied by such states. 

§ 9. This act shall take effect upon the passage thereof. 

Seventh-day baptists. ‘The service of any process or proceed- 
ing upon the seventh day of the week, commonly called Saturday, 
by or upon any person whose religious faith and practice it is to 
keep that day as the sabbath, is made void, except in cases of 
breach of the peace, or apprehension of persons charged with 
crimes and misdemeanors ; and all such persons are exempted 
from the performance of military duty on that day, except in cases 
of invasion, insurrection, or in time of war. Chap. 368. 


New Jersey. Among the acts passed by the sixty-third general 
assembly of this state, at the first and second sitting thereof, the 
latter of which terminated in March last, we find two of consider- 
able importance. 

Crimes and punishments. An act, supplementary to “ an act 
for the punishment of crimes,” contains provisions relating to 
murder and sundry other offences of an aggravated character. 

All murder perpetrated by means of poison, or by lying in 

yait, or by any other kind of wilful, deliberate, and premeditated 
killing, or committed in perpetrating or attempting to perpetrate 
arson, rape, sudomy, robbery or burglary, shell be deemed murder 
of the first degree ; all other kinds of murder shall be deemed 
murder of the second degree ; and the jury shall determine 
whether the offence be murder of the first or of the second degree. 
The punishment of murder in the first degree is death; that of 
murder in the second degree is imprisonment at hard labor for any 
term not less than five nor more than twenty years. March 7, 
1839. 
Elections. The whole law of elections is revised in a statute 


passed March 12, 1839, consisting of one hundred and eighteen 
sections. 
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Maine. The public acts of Maine, passed by the nineteenth 
legislature thereof, at its session held in January last, are fifty- 
eight in number. The same legislature passed seventy-two private 
and local statutes, and one hundred and twenty-six resolutions. 

Exemptions from attachment. Anthracite and bituminous coals, 
not exceeding five tons or chaldrons, and charcoal, not exceeding 
fifty bushels, conveyed to the house of any person for the use of 
himself and family, are exempted from attachment, execution, and 
distress. Chap. 358. 

Limitation of criminal prosecutions. No person shall be prose- 
cuted, tried, or punished for any crime except murder, manslaugh- 
ter, treason and arson, unless the indictment for the same is found 
within six years next after the commission of the offence. Chap. 
362. 

Trial of divorces. In cases of libel for divorce from the bonds 
of matrimony, either party may have the question tried by a jury. 
Chap. 377. 

Days of grace. Where bills of exchange, drafts, or promissory 
notes, discounted at any bank, or left at any bank for collection, 
fall due on the fourth day of July (that being the last day of 
grace) the same are declared to be payable on the day preceding, 
and, in case of nonpayment, may be protested accordingly ; but, 
when the fourth of July falls on a Monday, such bills &c., are 
payable and may be protested for nonpayment on the next Tues- 
day. Chap. 386. 

Mortgages of personal property. Where the debt secured by 
a mortgage of personal property exceeds thirty dollars, the mort- 
gage must be recorded by the clerk of the town, city, or plantation, 
where the mortgagor resides, or possession of the mortgaged 
property must be delivered to and retained by the mortgagee ; 
otherwise the mortgage will be valid only between the parties 
thereto. This provision is not to affect any contract of bottomry 
or respondentia, or any transfer, assignment, or hypothecation of 
any ship or goods, at sea or abroad, provided the mortgagee takes 
possession of the same, as soon as may be after their arrival 
within the state. Chap. 390. 
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Discrepancy between the title and body of an act. A statute, 
bearing the title of “an act in addition to am act providing for 
the government of the state prison and for punishment of con- 
victs,” authorizes the governor and council, if they deem it 
necessary, “to change the present organized militia company 
into a company of riflemen, and to increase the number to sixty 
persons, subject to the same duties, liabilities, restrictions and 
penalties, as the present company now are.” ‘This is the whole 
of the act. What connection it has with the “ government of 
the state prison ” and the “‘ punishment of convicis,” is not quite 
so obvious to us, as it probably was to the legislature of Maine. 


Ittrnois. The eleventh general assembly of this state, at the 
last session thereof, which commenced in December, 1838, and 
terminated in March, 1839, passed a large number of statutes, 
chiefly private and local in their character. 

Spirituous Liquors. An act passed March 2, for “ regulating 
tavern and grocery license,” contains a provision, that if a ma- 
jority of the legal voters in any county, justice’s district, incorpo- 
rated town, or ward in any city, shall petition the county commis- 
sioners’ court, or other authority for granting licenses, desiring 
that spirituous liquors shall not be retailed within the bounds of 
said county, district, or ward, it shall not be lawful to grant any 
license therein, until a majority of the legal voters thereof shall 
in like manner petition for the granting of the same. 

Betting on elections is prohibited under a penalty of not more 
than one thousand dollars. Feb. 15, 1839. 

Seat of government. Springfield, in the county of Sangamon, 
is made the seat of government from and after July 4, 1839. 
Feb. 21, 1839. 

Public carriages and the law of the road. An act passed Feb- 
ruary 23, 1839, to regulate public carriages and the law of the 
road, contains the following among other provisions : 

§ 1. Persons travelling with carriages, and meeting on any 
turnpike, road, or public highway, are required seasonably to 
turn their carriages tothe right of the centre of the road, so as 

VOL. XXII.—NO. XLII. 14 
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to permit their carriages to pass one another without interruption 
or interference, under a penalty of five dollars for every neglect 
or offence, provided any injury to persons or property accrue 
therefrom. 

§ 2. No person, owning any carriage running or travelling 
upon any road for the conveyance of passengers, shall employ, 
or continue in employment, any person to drive such carriage, 
who is addicted to drunkenness or the excessive use of spirituous 
liquors. 

§ 3. If any driver, whilst driving any such carriage, shall be 
guilty of intoxication to such a degree, as to endanger the safety 
of his passengers, it shall be the duty of the owner of the car- 
riage, on receiving written notice of the fact, signed by any one 
of the passengers, and certified by him on oath, forthwith to dis- 
charge such driver from his employment. 

§ 4. No person driving any carriage, upon any turnpike, road, 
or public highway, with or without passengers therein, shall run 
his horses or carriage, or permit the same to run, upon any occa- 
sion, or for any purpose whatever. 

§ 5. It shall not be lawful for the driver of any carriage, used 
for the purpose of conveying passengers for hire, to leave the 
horses attached thereto, while passengers remain therein, without 
first securing the horses, so as to prevent their running. 

§ 6. Owners of carriages are made liable jointly and severally, 
for all injuries and damages done by any person in their employ- 
ment as a driver. 

The above are the principal provisions. Penalties, forms of 
proceedings, &c., are omitted. 

Possessions and titles of land. Actual possession of land, 
under claims and sales of titles made in good faith, and payment 
of taxes thereon, for seven successive years, constitute a legal 
ownership, according to the purport of the possessor’s paper title. 
March 2, 1839. 

Suits by assignees. Suits instituted in the name of one person 
for the benefit of another, are not to abate by the death of the 
plaintiff, but may be prosecuted to judgment and execution in 
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the same manner as if the latter were plaintiff: and persons, for 
whose use suits are instituted, are to be considered as parties to 
the proceedings, so far as to authorize judgment against them for 
costs, and to make them liable for fees, and to allow them to 
prosecute appeals, &c. March 2, 1839. § 1. 

In actions upon instruments made assignable by law, in the 
name of the assignee, the plaintiff need not prove the assignment 
or the signature of the assignor, unless the fact of assignment be 
put in issue by plea, verified by the affidavit of some credible 
person, stating that he verily believes the facts stated in the plea 
to be true. Same, § 2. 


Connecticut. The general assembly of this state, at the last 
May session thereof, passed fifty-six general statutes, and several 
private acts and resolves. 

Constitution. An amendment relating to the qualifications of 
electors, which was adopted in 1837 and 1838, in the manner re- 
quired by the constitution (see American Jurist, vol. xx, p. 195), 
but was not regularly submitted to, or voted upon, by the people, 
was directed to be submitted to them for their ratification. The 
question presented by the facts above stated, being an interesting 
one, we shall transfer to our columns the report of the committee 
on the judiciary, in reference to the course adopted by the general 
assembly. 

* In relation to the proposed amendment of the constitution, re- 
ferred to in the communication of the secretary, it appears that 
the same was proposed by a vote of a majority of the house of 
representatives, duly continued and published, and passed at the 
session of the general assembly then next, by a vote of two thirds 
of each house, and by the secretary duly transmitted to the town 
clerks of the several towns. ‘Thus far the provisions of the con- 
stitution have been complied with. The constitution, however, 
requires, that the amendment shall be presented to a town meeting, 
“ Jegally warned and held for that purpose.” It appears, that in 
relation to a portion of the towns, no vote was taken on the pro- 
posed amendment; and in relation to those towns where votes 
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were taken, it does not appear that the meeting was warned for 
that purpose ; and if in the case of any town, a meeting were so 
warned, as there was no provision by law for warning such meet- 
ing, the committee are of opinion, the same cannot be considered 
as having been legally warned. They are therefore of opinion, 
that the votes which have been heretofore given, in the several 
town meetings, in relation to this amendment, are to be rejected. 
As, however, there is no provision by the constitution as to the 
time when any proposed amendment shall be acted upon by the 
several towns; and as the legislature is authorized to provide 
by law the mode of ascertaining whether such amendment has 
been approved by a majority of the inhabitants of the state, in 
town meeting legally assembled, the committee are of opinion, that 
no difficulty exists in providing by law, during the present session 
of the general assembly, for submitting to the inhabitants of the 
several towns the said amendment in pursuance of the consti- 
tution ; and if the same shall be approved by a majority of the 
electors present in the several towns, in town meeting, legally 
warned, they are of opinion that said amendment may be consid- 
ered as part of the constitution.” 

Exemptions from attachment. Charcoal, not exceeding twenty- 
five bushels, other coal, not exceeding two tons, and wheat flour, 
not exceeding two hundred pounds weight, being the property of 
any one person, having a wife or family, are exempted from 
attachment, warrant, or execution, for any debt or tax. Chap. 15. 

Registration of electors is provided for by chap. 19. 

Mechanics’ lien. The lien upon land and buildings, in virtue 
of existing laws, is extended to the claims of sub-contractors, for 
labor alone or labor and materials, to the amount of fifty dollars 
or more, for the period of sixty days after the finishing of the 
building or termination of the contract. Chap. 29. 

Spirituous liquors. The several towns, at town meetings 
legally warned and held for the purpose in the month of January 
annually, are authorized, by a major vote of the legal voters 
present, voting by ballot, to grant liberty to any person or persons, 
to sell wines and spirituous liquors within their respective towns, 
under such regulations as they may adopt. And the sale of such 
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liquors, in any manner contrary to regulations so adopted, or in 
any town where the sale is prohibited, is made punishable by fine. 
Chap. 52. 


Unitrep Srates. The twenty-fifth congress of the United States, 
at its third session, which terminated March 3, 1839, passed two 
hundred and forty statutes, and ten joint resolutions. Among the 
statutes of general interest are: an act concerning duelling and 
the punishment thereof, in the district of Columbia (chap. 30) ,— 
two acts relating to the judiciary (chapters 36 and 81),—an act to 
provide for taking the sixth census (chap. 86),—and an act in ad- 
dition to an act to promote the progress of the useful arts (chap. 
88.) From the latter we extract some provisions. 

Patents for inventions. The sixth section of the last mentioned 
statute provides, ‘* that no person shall be debarred from receiving 
a patent for any invention or discovery, as provided in the act 
approved on the fourth day of July, one thousand eight hundred 
and thirty-six, to which this is additional, by reason of the same 
having been patented in a foreign country more than six months 
prior to his application: Provided, That the same shall not have 
been introduced into public and common use, in the United States, 
prior to the application for such patent : And provided, also, That 
in all cases every such patent shall be limited to the term-of four- 
teen years from the date or publication of such foreign letters 
patent.” 

The seventh section of the same statute enacts, that ‘“ every 
person or corporation who has, or shall have, purchased or con- 
structed any newly invented machine, manufacture, or composition 
of matter, prior to the application by the inventor or discoverer 
for a patent, shall be held to possess the right to use, and vend to 
others to be used, the specific machine, manufacture, or composi- 
tion of matter so made or purchased, without liability therefor to 
the inventor, or any other person interested in such invention ; 
and no patent shall be held to be invalid by reason of such pur- 
chase, sale, or use prior to the application for a patent as afore- 
said, except on proof of abandonment of such invention to the 
public ; or that such purchase, sale, or prior use has been for more 
than two years prior to such application for a patent.” 
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CRITICAL NOTICES. 


1— Manuel des Consuls, par ALex. pe Mittitz, Chambellan de 
S. M. le Roi de Prusse, ancien ministre prés la Porte Ottomane. 
Tome I and II, Partie 1. Londres et Berlin, A. Asher, 1837. 


WE cannot better accomplish our purpose of making this work 
known to our readers, than by presenting them with some ex- 
tracts from the author’s preface. 

“The high utility of foreign consulates was early acknow- 
ledged by all the commercial states of Europe. The publicists, 
however, have given but a passing notice to this institution ; those, 
who have spoken of it most in detail, have uttered only vague, 
and frequently even contradictory opinions, concerning the char- 
acter and attributions of consuls; the authors of the French and 
English dictionaries of commerce have furnished articles, more 
or less imperfect on this subject; but, nowhere, previous to the 
end of the eighteenth century, had there been even an attempt 
made to form a theory of the principles adopted in practice by 
the different powers, in regard to consuls ;' principles, which 
several of these powers have, nevertheless, expressly sanctioned 
by laws of regulation or by diplomatic conventions. 

“The merit of having first laid the foundation of a theory of 
the consulate belongs to the late Mr. Steck, counsellor of lega- 
tion in the department of foreign affairs in Prussia, in his essay 
on consuls.* 

1 The sketch of a discourse on consuls, by J. H. Meissler, Hamburg, 1751, 


in quarto, scarcely deserves to be mentioned. 


3 Essai sur les consuls, par Mr. de Steck, Berlin, 1790, pet. in 8vo. 
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** This first attempt, which is but a mere sketch, a single stone, 
so to speak, of the edifice to be built, obtained at the time the 
unanimous suffrage of all competent judges; and it even now 
enjoys a sort of authority, which has not been diminished by the 
later works on the same subject. 

**Since the essay of Mr. Steck, two treatises on the origin and 
successive developments of the consular institution, have been 
published, one in 1807, by F. Borel,’ chief of division in the 
department of commerce, at St. Petersburg, and the other, in 
1813, by D. B. Warden,’ consul-general of the United States of 
North America, at Paris. The labor of these two writers has 
been bestowed in part upon good materials; but their researches, 
whatever other merit they may possess, have produced only par- 
tial and very limited results.’ 

“The want of a complete treatise on the origin, development, 
and actual organization of consular establishments, is still as 
great as ever. ‘The theory of the consulate remains to be con- 
structed. 

“The book, which I present to the public, under the title of the 
Manual of Consuls, is intended to supply the insufficiency of those 
which have preceded it. It is particularly destined to the in- 
struction of that very numerous class of consular agents, who 
have not been qualified by any special studies for the employ- 
ment which they exercise. 

*‘ | have thought proper to choose this point of view, in prefer- 
ence to any other, because, that even now, and notwithstanding 
the repeated experience of the grave prejudices resulting from 
it to the interests of commerce, and to the dignity of governments, 
the practice of making extemporary consuls, (d’improviser des 


1 De l’origine et des fonctions des consuls, par F. Borel, St. Petersburg, 
1807, in 8vo. 

2On the origin, nature, progress and influence of consular establishments, 
by D. B. Warden, Paris, 1813, in 8vo. Translated into French by Bernard 
Barrére de Morlaix, Paris, 1815, in 8vo. 

3 The work of Borel, though infinitely superior to that of Warden in ar- 
rangement and composition, is only a very incomplete sketch. 
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consuls) that is to say, of confiding the exercise of consular func- 
tions to merchants, who are frequently ignorant of every thing 
relating to the office of consul, prevails in the majority of powers. 

‘*'The desire of becoming generally useful has naturally de- 
termined me to write in that language, which is the most univer- 
sally diffused. 

‘In attaching myself to fill up the table so judiciously sketched 
by Mr. Steck,’ I have neglected nothing, in order to render my 
work as complete as possible. 

“* The first volume treats of the origin and development of the 
consular jurisdiction, in the interior of the countries, where it has 
been established ;—of the administrative and judicial institutions, 
created for the benefit of commerce, in place of the consular 
jurisdiction ; and of the commercial and maritime laws. 

“The second volume, divided into two parts, sets forth the 
origin, development and actual organization of foreign consulates ; 
the stipulations contained in the principal diplomatic conventions, 
relating to the establishment of foreign consulates, from the six- 
teenth century to the present time; the laws of regulation of 
different states concerning consuls; and the theory of the consu- 
late. This volume is terminated by an alphabetical table of the 
authors cited, with the entire titles of their works. 

“It being the duty of consuls to protect and defend the inter- 
ests of the merchants and navigators of their nation, they are 
frequently under the necessity of undertaking to decide questions 
of law. It will be agreed, that, if to fulfil worthily and success- 
fully this important part of their functions, it is of the first neces- 
sity that they should be acquainted with the different judicial 
ard administrative institutions, created for the benefit of com- 
merce and navigation, it is not less indispensable that they should 
have clear and just notions of the commercial and maritime laws 
of the countries where they reside. Ido not believe, therefore, 
that I have gone aside from my subject, by devoting a chapter 
specially to the principal monuments of maritime and commer- 


‘Compare the table of matters in the essay on Consuls with that in the 
Manual of Consuls. 
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cial law anterior to the eighteenth century; and, by giving, under 
the rubrick of each state, a sketch of the successive development 
of its commercial and maritime jurisprudence, from that epoch 
to the present day, accompanied by an indication of the most 
useful works to be consulted, under this double point of view: 
on the contrary, this labor has seemed to me to be indispensable 
in a book destined to serve as a guide to those who follow the 
consular career. 

**T have confined myself to treating of those states which have 
a maritime commerce, the only ones among whom the office of 
consul has acquired any importance. The United States of 
North America, having formally acceded to the principles of the 
law of nations by which Europe is governed, this power, essen- 
tially commercial, must naturally be included in the researches 
which make the object of my labors. 

“In regard to the order, in which it might be proper to treat 
of the different powers, with which I have occupied myself, | 
have adopted that which Mr. F. G. de Martens has followed in 
his diplomatic course, or table of the exterior relations of the 
powers of Europe, as well among themselves, as with other 
states in the different parts of the globe.'. According to this or- 
der, which divides Europe into the powers of the South, West, 
North, and East, France, placed at the head of the other pow- 
ers, is followed by the states of Italy, Spain, Portugal, Great 
Britain, the Low Countries, Denmark, Sweden, (and Norway), 
Russia, Prussia, Austria, (Germanic Empire), Turkey, and the 
United States of North America. 

*‘It will be perceived, that the task which I have undertaken 
has required laborious researches. I have carefully collected, I 
am sure, and I hope also with some discernment, whatever I 
have found relative to my object in the works which it has been 
possible for me to consult. The Collection of Maritime Laws 
anterior to the eighteenth century, published by Mr. Pardessus,* 
the Course of Commercial Law of the same author,’ the History 


' Berlin, 1801, T. I—III, in 8vo. 
® Paris, 1828—1835, T. I.—III. in 4to. 


3 Paris, 1831, T. I.—V. in 8vo. fourth edition. 
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of Commerce between the Levant and Europe, by Mr. Depping,' 
and the Diplomatic Course, (above cited) of the learned publicist, 
F. G. de Martens, have furnished me with precious materials for 
the composition of the chapters on the maritime laws, on the judi- 
cial and administrative institutions which govern the commerce of 
France, on the origin of foreign consulates, and on the subsequent 
development of that institution. I have drawn from the excellent 
work of the late Mr. Schoell, intituled Course of History of the 
European States, from the overthrow of the Roman Empire in the 
West, to the year 1789,’ the greater number of the historical 
notices contained in the notes. I have conscientiously indicated 
the sources from which I have drawn, and, so far from being 
desirous ofjpassing off the productions of others for my own, I 
give my work for what it is in fact, and what it must necessarily 
be from the very nature of its object, a compilation. It is as much 
for the sake of the authors from whom I have borrowed, as for 
that of my readers, that I have preferred to borrow literally, rather 
than to cover the extracts which I have made under the mask of 
a new redaction. 

‘** The explanations contained in the notes will suffice to put those 
readers in the right track, who, in reference to some accessory 
point, more or less in relation with the principal matter, should 
desire to make more profound researches. I have given to these 
notes more or less extent, according as I have considered the 
sources to be consulted to be more or less within the reach of the 
reader. 

** The terms of practice, of finance, of commerce, We. are ex- 
plained at the bottom of the text. 

“1 have dwelt at more length on the judicial and administrative 
institutions which protect French commerce, than on those of 
other states, because these institutions have been carried in France 
to a degree of perfection which is nowhere else to be met with. 

“The book, for which I solicit the indulgence of the public, is 
not, without doubt, exempt from imperfections ; but, such as it is, 


1? Paris, 1830, T. 1. II. in &vo. 
* Paris and Berlin, 1830—1834, T. I—X LVI. pet. in 8vo. 
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I dare to hope that it may be of real utility to the consular agent 
and the diplomatist, to the man of the law, to the magistrate, and 
to the merchant.” 

The first volume, and the first part of the second volume only, 
have yet been published. ‘The remaining part will contain the 
laws of the different states concerning consuls, and the theory 
of the consulate. That portion of the first volume, which treats 
of the maritime laws of Europe and the Levant, anterior to the 
seventeenth century, contains the fullest and most accurate account 
of the various compilations of those laws, which we have ever 
seen. ‘This whole volume, indeed, is particularly interesting and 
valuable to the commercial lawyer. At present, it is quite impos- 
sible for us to follow the author through his analysis of the mari- 
time laws and institutions of the commercial world. We may 
possibly return to the subject in some future number. In the mean 
time, we conclude this notice of Mr. Miltitz’s work, in the language 
of an English journal, the Foreign Quarterly Review for April, 
1837 : 

“ This laborious and difficult task has been executed with the greatest 
skill and success; and whoever has occasion to consult his book will 
find in it an inexhaustible source of information on these subjects, 
equally useful to the merchant, the jurist, and the consular agent.” 


2.— The Jubilee of the Constitution. A Discourse delivered at the 
request of the New York Historical Society, in the city of 
New York, on Tuesday the 30th of April, 1839; being the 
fiftieth anniversary of the inauguration of George Washing- 
ton, as president of the United States, on Thursday, the 30th of 
April, 1839. By Joun Quincy Apams. New York: Pub- 
lished by Samuel Colman, 1839. 


All men are no doubt consistent with themselves; but there are 
some, to whose conduct we are never able to get the key; and 
the venerable ex-president Adams, we confess, is to us among 
that number. After being at swords’ points with his old federal 
friends for so many years, Mr. Adams comes out in this discourse 
and fairly out-federals old federalism, in his notions of the consti- 
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tution of the United States. We are sorry that he has given the 
authority of his name to what seem to us to be such palpable 
heresies, as we find in this pamphlet ;—doctrines, which might 
slip from the tongue inadvertently in the hurry and warmth of 
controversy, but which we should think would hardly live through 
the deliberation necessary to record them on paper. Argument 
would hardly be in place in a discourse of the nature of that 
before us; and this is probably the reason why the orator deals 
almost entirely in assertion ; but, though we could hardly expect 
reasoning and argument, the writer’s assertions would have lost 
little of their force or pertinency, if he had withheld the lurking 
sneer, which accompanies them throughout, at those who entertain 
and defend the opposite doctrines. 


3.—Crown Cases reserved for consideration ; and decided by the 
twelve judges of England, from the year 1799, to the year 
1824. By Wituiam Onrpnatt Russett and Epwarp Ryan, 
of Lincoln’s Inn, Esquires, Barristers at Law. With references 
to the English Common Law reports. Philadelphia: T. and J. 
W. Johnson, law booksellers, successors to Nicklin and Johnson. 


4.—Crown Cases reserved for consideration ; and decided by the 
judges of England, from the year 1824, to the year 1837. By 
Wituram Moopy, of Lincoln’s Inn, Esq., Barrister at Law. 
With references to the English Common Law reports. Vol. 1. 
Philadelphia, by the same. 


Criminal jurisprudence in England has not received so much 
attention, compared with civil, as its importance demands. ‘The 
two moderately sized octavo volumes before us contain, we be- 
lieve, all the cases in which questions of law have been reserved 
and the opinions of the judges taken thereon, since the com- 
mencement of the present century. The cases, too, are very 
briefly stated ; and, it is quite manifest, that they have not been 
deemed, either by counsel or court, to be worthy of the conside- 
ration usually given to civil cases. We are glad, notwithstanding, 
that the Messrs. Johnsons have reprinted these reports. They 
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will be appreciated the more, from the fact, that we have so few 
English reports of criminal cases. We perceive, that the pub- 
lishers have lettered these volumes “ English Crown Cases,” and 
have numbered them first and second ; from which we infer, that 
they intend to continue the series. They are neatly and so far as 
we have examined them correctly printed. 


5.—The Public Statute Laws of the state of Connecticut, compiled 
in obedience to a resolve of the General Assembly, passed May, 
1838, to which is prefixed the Declaration of Independence, 
Constitution of the United States, and Constitution of the state 
of Connecticut. Published by authority of the state. Hart- 
ford: John L. Boswell, publisher, 1839. 


The work, of which the foregoing is the title, is a republication 
of the edition of 1835, (see Am. Jurist, vol. xviii, p. 231), with 
the addition of the statutes since enacted, except the statutes of 
the last May session, incorporated therein, and a new and full 
index. It was prepared by a committee appointed for the pur- 
pose, consisting of Messrs. John Beach, Thomas C. Perkins, and 
Royal R. Hinman, the secretary of the state. 

We wish that gentlemen employed to revise and publish the 
statute laws of a state would give some account of the origin, 
progress, and consummation of their work, in the form of an 
advertisement. In this volume of the Connecticut stat..es, there 
is absolutely nothing, from which to infer by what authority, or 
by whom, it was executed; nor are we even told to what date it 
includes the laws. From any thing, that appears, too, the work 
may be entirely spurious. It is not authenticated, nor does it 
purport to be, in any manner, or by any person. It is said, in 
the title, to be published by authority; but, if cited in another 
state, upon what could the court rest an opinion that it was au- 
thentic ? 

We perceive, that the secretary has taken the precaution to 
secure a copyright for the work, on behalf of the state. We are 


not apprized that this has been done “ by authority ;” but whether 
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so or not, it is the most mean and pitiful piece of political econo- 
my, to say no more, that we ever heard of. It would have been 
more worthy of the state, and better economy in the long run, to 
have compelled the publishers to sell it to the citizens at the 
lowest price for which it could be afforded, and thus to diffuse as 
much as possible a knowledge of the laws among the people. 
The revised statutes of Massachusetts, a volume containing nearly 
three times as much matter, is sold at two dollars and forty cents 
a copy, in pursuance of a compact between the state and the 
publishers, and we know, that in consequenee of the lowness of 
the price, the sale has been very great and greatly to the profit of 
the publishers, even at that low price. We repeat it, the attempt 
by any state, to make money out of its citizens by selling them a 
knowledge of the laws, or the allowing of others to do so, in the 


>is mean and contemptible in 


name or on “* behalf of the state,’ 
the extreme. 

It is not very probable, that this pretended copy-right will ever 
be pirated : but if it should be, we think it more than doubtful 
whether it could be sustained. We are not aware of any decision 
of the precise point,’ in this country. A French writer, however, 
on the subject of copyright, decides against such a claim, in the 
following paragraphs : 

‘In general, acts of public administration cannot be the object 
of a privileged property, either on behalf of the government or 
of the functionaries from which they emanate. The decree of 
July 6, 1810, and the ordinance of January 12, 1820, recognise 
the right of every one to print and sell the senate-consults, codes, 
laws, and regulations of public administration ; it is only prohib- 
ited to publish editions of them before their insertion in the bul- 
letin of laws. Circulars, instructions, and official letters, which 
are also acts of the public authority, belong to all and may be 
published by every body. 

“It is the same of the reports published by the different minis- 
ters, on the administration of justice, finances, &c. The :easons 


1 It has been decided, we believe, that the opinions of a court cannot be 
made the subject of a copy-right in this country. 
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of laws, (exposés des motifs) and the reports of committees of 
the chambers, are also public documents, emanating from the 
authority of government, and consequently belong to all.” Gas- 
tambide, Traité des Contrefagons, 24, 25. 

There is the same reason here as in France, for holding that 
a state cannot secure to itself the exclusive right to publish and 
sell its laws. In any of the remarks, which we have been led to 
make on this subject, we do not intend to reflect upon the com- 
mittee or the secretary. They have no doubt intended, and, so 
far as the preparation of the statutes is concerned, have actually 
performed their duty, in a highly creditable and proper manner. 
The book is very beautifully and correctly printed. 


4.—The Jurist: or Law and Equity Reporter, containing full 
reports of all the cases argued and determined in the several 
courts of law and equity, in England, during the year 1839, 
Nos. 1 and 2. New York: Halsted and Voorhies, 1839. 


Though the rublishers of this work have forgotten to send us a 
copy of it, our duty as faithful chroniclers of passing events re- 
quires that we should inform our readers what it is. The Jurist, 
then, is a monthly American reprint of the cases reported for and 
published in a weekly London law periodical, called the Jurist ; 
and is to be published at the price of seven dollars a year. Its 
object undoubtedly is to furnish the profession with the English 
reports as early as possible. It has one advantage over the series 
of Term Reports, the publication of which was recently commenced 
by Messrs. Little and Brown, in Boston ;—it contains the cases 
decided in the chancery and some other courts, not embraced within 
the plan of the Term Reports. But, onthe other hand, it labors 
under the double disadvantage, that the cases are not so fully 
reported as in the Term Reports, and are not arranged so as to 
make independent volumes. ‘The members of the profession will, 
therefore, do well to have both. The London periodical from 
which the Jurist is reprinted is noticed in our last April number, 
and the Term Reports in our last number, ‘* to which we refer for 
a more particular description.” 
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7.—Der gemeine deutsche birgerliche Prozess in vergleichung 
mit dem preussischen und franzdsischen Civilverfahren und mit 
den neuesten Fortschritten der Prozessgesetzgebung von Dr. 
C. J. A. Mirrermaier, Geheimenrath und Professor zu Heidel- 
berg. Erster Beitrag. 3e Auf. Bonn, 1838. 


The labors of the learned author of the above entitled work do 
not seem to be confined or even chiefly directed to the department 
of the criminal*law. We have already noticed his works on 
criminal procedure and on evidence in criminal cases. We have 
here before us a similar work, on the common German civil pro- 
cess, compared with the Prussian and French systems, and the 
most recent legislative provisions on the subject of procedure. 

This work is divided into eighteen sections: 1, introduction ; 
2, connection of procedure with political and organic institutions ; 
3, requisites of a system of civil procedure ; 4, common German 
procedure ; 5, Prussian procedure ; 6, French procedure ; 7, 
changes introduced by the legislation of particular states ; 8, prin- 
ciples upon which the investigation of the facts is conducted ; 
9, publicity of the proceedings ; 10, professional aid; 11, reci- 
procal relation of the parties to one another, and means of pre- 
venting unjust suits; 12, courts of conciliation ; 13, statement of 
mutual allegations and proofs ; 14, verbal and written proceedings ; 
15, exhibition of the complaint to the court; 16, separation of the 
matters of fact alleged by the parties from the conclusions of law ; 
17, means of eliciting the question in controversy ; 18, institution 
of the concluding mutual statements for the security of the parties. 

We can scarcely give an idea of the work, by a mere transla- 
tion of the titles of the sections, imperfect as that must necessarily 
be ; but our readers will perceive that it treats of a variety of 
subjects, which are of general as well as local interest. Some one 
or more of the sections, we may hereafter take occasion to trans- 
fer to the columns of our journal. In the section on courts of 
conciliation, the author gives an account of the attempts which 
have been made in ancient and modern times, to prevent law suits 
by a timely accommodation ; a subject which has heretofore 
awakened considerable curiosity and attention among our legis- 
lators. 
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8.— Traité theorique et pratique des Contrefagons en tous Genres, 
ou de la Propriété en matiére de Litterature, Theatre, §c. Par 
ApvrigN GASTAMBIDE, avocat, ancien Magistrat. Paris, 1837. 


9.—Traité de la Contrefagon, et de sa Poursuite en Justice, con- 
cernant: les Brevets d’ Invention, &c., la Propriété littéraire, 
§c. Par Erienne Banc, avocat a la cour royale de Paris. 
Paris, 1838. 


10.— Traité des Droits d’ Auteurs dans la Litterature, les Sciences, 
et les Beaux-Arts. Par Avuaustin-CuarLes RENOUARD, con- 
seiller a la cour de cassation. Tome Premier. Paris, 1838. 


The almost simultaneous publication of these three treatises in 
Paris shows that considerable interest exists in France, as well as in 
other countries, on the subject of the rights of authors and invent- 
ors. The first named is a brief, methodical, and very clear expo- 
sition of the several matters of which it treats, regarded more in 
a practical than in a theoretical point of view. The second treatise 
is of greater extent, and is of a still more practical character than 
the first. It resembles very much a modern English or American 
work on some branch of the law ; containing all the decided cases, 
with the reasons (so far as they are given) on which they are 
founded, arranged in a systematic order; and being a sort of 
digest of the existing jurisprudence, rather than an elementary 
treatise. 

The third treatise above-mentioned, of which the first volume 
only has been published, is of a different character altogether. 
The Review of Legislation and Jurisprudence thus speaks of it : 

“The work of Mr. Renouard on patents for inventions had 
already assigned him a distinguished place among modern juris- 
consults ; and his new labor must put the seal to a reputation justly 
acquired. History, philosophy, foreign legal systems, have all 
been happily turned to account, and concur in forming a complete 
and harmonious whole. Books like Mr. Renouard’s are rare in 
this age of miserable and half formed productions ; they deserve 
a particular study.” 

It is to this work we are indebted for the dissertation in our 
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present number on the Theory of the Rights of Authors, which 
will give our readers a better idea than any description of our 
own of the character of the work. We are impatient to receive 
the second volume. 

These French works contain a great many decided cases, on 
points in the law of copy-right and patent-rights, which have not 
been the subject of legal investigation in this country, some of 
which we may hereafter take occasion to present to our readers. 


11.—A Manual of Law, for the use of Business Men: contain- 
ing, alphabetically arranged, the legal principles of most fre- 
quent application to ordinary business transactions, together 
with references to the authorities sustaining them. By Amos 
Dean. Albany, William A. Gould & Co. New York, Gould, 
Banks & Co, 1838. 


This is a small actavo of two hundred and forty pages, con- 
taining, as the title sets forth, the legal principles of most fre- 
quent application in ordinary business, arranged in alphabetical 
order. We have no great faith in the utility of law manuals for 
business men,—law summaries,—and other works intended to 
facilitate the desirable end of making “ every man his own law- 
yer ;”—not, however, because something cannot be done in this 
behalf, but, because every thing that has been hitherto done has 
been inadequate to the end proposed. Works of the description 
alluded to have usually been of the most abstract, instead of a 
practical character ; made up of the ultimate and elementary 
principles, the axioms of legal science, rather than of practical 
instructions for the conducting of affairs in their legal relations. 
The work before us is not an exception. It may be a useful 
manual for the practising lawyer, but we doubt very much 
whether the man of business will find it a manual adapted to the 
conduct of affairs, without the aid of a professional adviser. Sup- 
pose, for example, that an owner of landed estate, who desires 
to make his own leases, looks into Mr. Dean’s manual, for the 
necessary instruction. He is there informed, under the head of 
Lease, that : 
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“To the making of a good lease several things must concur, 

“1, There must be a lessor not restrained from making a lease, 

“2. A lessee not disabled to receive. 

‘“*3, A thing demised which is demisable, and a sufficiently clear de- 
scription of it, to enable it to be identified.” 

Our inquiring landlord finds these three negative qualities of a 
good lease set down with much gravity and in due order, But 
he may look in vain, through the same title, and, indeed, through 
the book, for any further information, as to who may be a lessor, 
who may be a lessee, and what thing may be demised,—the very 
things which he expected to find in his manual,—and, for know- 
ledge on these points, he will be reduced to the necessity of going 
back to his attorney. We hardly think this a fair specimen of 
the information proffered by the manual, (though we have taken 
the example at random,) and we do not give it as such. We think 
a book might be made on legal hygiene, if we may venture upon 
such an expression, which would be really useful to men of busi- 
ness, and would effect the end proposed by the class of works to 
which the manual belongs; but it must be made in a wholly 
different manner, from the books of that class; not stating ab- 
stract elementary principles, to be applied by men of business, 
in the daily relations of life ; but singling out some particular line 
of business, and giving practical instructions for the conducting of 
it in all its legal relations. 


12.—An analytical Abridgment of Kent’s Commentaries on 
American Law. With a full series of Questions for examina- 
tion, adapted both to the analysis, and to the original Commen- 
taries. By J. Eastman Jounson, Counsellor at Law. New 
York : Halsted & Voorhies, 1839. 


This is an octavo volume of nearly four hundred pages, two 
hundred and sixty of which are made up of an abridgment of 
Kent’s Commentaries, and the residue are devoted to a series of 
questions adapted to that work. The abridgment is very much 
condensed. It is intended, as the author informs us in his pre- 
face, for the use of merchants, junior members of the bar, ma- 
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gistrates, students at law, and students in literature. ‘The work is 
indorsed by Messrs. D. D. Barnard, of Albany, and B. F. Butler, 
of New York, whose certificates are published immediately next 
to the dedication, under the head of ** Testimonials.” The last 
named gentleman states that he has read the work. We are not 
in the habit of placing much reliance on ‘ testimonials;” but 
when a gentleman of the established reputation and character of 
Mr. Butler gives his sanction to a work, we think the public have 
a right to rely upon it with confidence. Mr. Butler’s certificate is 
as follows : 

‘‘| have read the analytical abridgment of Kent’s Commen- 
taries recently compiled by J. Eastman Johnson, Esquire, and 
take pleasure in saying that the work appears to me to have been 
executed with much judgment and accuracy. If properly used 
by the student,—that is to say—not as a substitute for the original 
work, but as a means of assisting him in understanding, digesting, 
and recollecting its contents—it can scarcely fail to be a useful 
appendix to the commentaries. The questions subjoined to the 
abridgment seem to me, so far as 1 have examined them, to be 
pertinent and well framed. ‘They will be found useful to instruc- 
tors who employ the original work as a text book; and if the 
student who has not the benefit of regular examinations will ap- 
ply himself to the labor of writing out, after the diligent study 
of the text and the abridgment, answers, from memory, to the 
questions on each lecture, I cannot doubt the great advantage he 
will derive from this manual,” 


13.—The Trial of Jesus before Caiaphas and Pilate. Being a 
Refutation of Mr. Salvador’s chapter entitled “* the trial and 
condemnation of Jesus.” By M. Dupin, advocate and doctor 
of laws. ‘Translated from the French, by a member of the 


American Bar. Boston, Charles C. Little and James Brown, 
1839, 


This little work, though chiefly interesting in a religious point 
of view, and as a contribution to the department of biblical criti- 
cism, is not without interest to the student of general or compara- 
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tive jurisprudence. Dupin, the author, is one of the most cele- 
brated of living French jurists; and, the translator, we under- 
stand, is a gentleman “ of the American Bar,” not less distin- 
guished for his literary and scientific attainments, than for his 
knowledge of the law. The preface of the translator will serve, 
better than any thing of our own, to give an idea of the work; 
and, as it is short, we give it entire. 

“‘ A few years ago, Mr. Joseph Salvador, a physician—and a 
descendant of one of those Jewish families, whom the intolerance 
of Ferdinand the Catholic expelled, in a body, from Spain, about 
the year 1492—published at Paris a learned work, entitled 
‘ Histoire des Institutions de Moise et du Peuple Hebreu,’ or 
History of the Institutions of Moses and the Hebrew People ; and 
in one chapter of his work he gives an account of the Adminis- 
tration of Justice among the Hebrews. ‘To that chapter he has 
subjoined an account of the ‘Trial and Condemnation of Jesus ; 
in the course of which he expresses his opinion, that the trial, 
considered merely as a legal proceeding, was conformable to the 
Jewish laws. 

* The author of the following little work, M. Dupin, who is one 
of the most eminent lawyers of the French bar, immediately 
called in question the correctness of Mr. Salvador’s opinion, and 
entered upon an analysis of this portion of his work, with a view 
to examine its soundness ; and the present volume contains the 
result of that examination, conducted with great legal skill and 
extensive learning. 

** It appears, that he had, many years before, in a little work, 
entitled ‘ The Free Defence of Accused Persons,’ published in 
1815, taken the same views of this great trial; which, as he 
observes, has been justly called ‘ the Passion or Suffering of our 
Savior ; for he did in truth suffer, and had not a trial.’ 

“The author’s attention, however, had been withdrawn from 
this subject for several years, when it was again brought under 
his notice by the work of Mr. Salvador; a copy. of which was 
sent to him by that writer, with a request that M. Dupin would 
give some account of it. Accordingly, says the latter, ‘ it is in 
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compliance with his request, and not from a spirit of hostility, 
that | have made this examination of his work ;’ and he gives 
ample proof of his good feeling towards Mr. Salvador, with 
whom, he says, he is personally acquainted, and for whose talents 
he has a great respect. 

“With this friendly spirit he enters upon his examination ; 
which is conducted with an ability, learning, animation, and in- 
terest, that leave nothing to be desired. As an argument, his 
work is unanswerable, he has demolished that of his adversary ; 
and, for intense interest, we do not know any publication of the 
present day to be compared with it. 

**The introductory analysis of Mr. Salvador’s chapter on the 
administration of justice according to the Jewish law will be 
highly instructive and interesting; and those persons, who have 
not been accustomed to read the Bible with particular reference 
to the Jaw, will find many new and striking views of that portion 
of the Scriptures. ‘They cannot fail to be particularly struck 
with the extraordinary care taken to secure by law, the personal 
liberty and rights of the citizen. 

** According to Mr. Salvador’s view, the fundamental division 
into castes is the principal basis of the oriental theocracies. 
Moses, on the contrary, took for his basis the unity of the people. 
In his system of legislation the people are every thing; and the 
author shows us, that every thing, eventually, is done for them, 
by them, and with them. The tribe of Levi was established, 
only to supply a secondary want; and that tribe was very far 
from obtaining all the powers which we are apt to attribute to it; 
it did not make, nor develope the laws; it did not judge or 
govern ; all its members, even the high priest himself, were sub- 
ject to the control of the elders of the nation, or of a senate 
legally assembled. 

“Intimately connected with these rights of the people was the 
liberty of speech; and Mr. Salvador, in his chapter on the pubdlic 
orators and prophets, maintains, and in the opinion of M. Dupin, 
proves clearly, that in no nation was the liberty of speech ever 
so unlimited, as among the Hebrews. Accordingly he observes 
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—‘ What an additional difference was this between the Israelites 
and the Egyptians! Among the latter, the mass of the people 
did not dare, without incurring the hazard of the most terrible 
punishment, to utter a word on affairs of state; it was Harpo- 
crates, the god of silence, with his finger on his closed lips, who 
was their God ; in Israel, it was the right of speech.’ 

‘** But we forbear any further reflections, and submit this re- 
markable performance to our readers. ‘Those, who are familiar 
with the animated tone of French writers, will perhaps discover 
in this translation some loss of the fire and intensity of the 
original ; but the translator’s purpose will be effected, if his ver- 
sion shall be found to be a faithful one.” 


14.—Dissertatio juridica inauguralis, de Legibus et Institutis in 
Commodum Mente Alienatorum, quam publico ac solenni examini 
submittit Janus Scurogeper. ‘Trajecti ad Rhenum, 1838. 


This dissertation, in two hundred and forty octavo pages, pre- 
sents the fullest, most accurate, and most methodically arranged 
view, which we have ever seen, of the laws and institutions of 
different countries, for the benefit of the insane. It is divided into 
three parts: I. De legibus et institutis apud populos cultiores circa 
mente alienatos ante seculum XIX obviis; II. De legibus et insti- 
tutis apud populos cultiores in mente alienatorum causa sculo 
XIX ortis ; III. De jure, in causa mente alienatorum constituendo 
observationes. ‘The first part contains three chapters: 1, de legi- 
bus et institutis, que mente alienatorum personas spectant; 2, de 
jure ad tuenda mente alienatorum bona apud varios populos con- 
stituto; 3, de examinanda animi conditione eorum, qui mente 
alienati esse dicuntur. ‘The second part contains three chapters: 
1, de legibus et institutis, qua mente alienatorum personas spec- 
tant ; 2, de legibus ad tuenda mente alienatorum bona sancitis ; 3, 
de examinanda animi conditione eorum, qui insani esse dicuntur. 
The third part contains two chapters : 1, de iis, que vel personarum 
vel bonorum mente alienatorum cura a legumlatore adhuc postu- 
lare videntur ; 2, de causz cognitione et mentis alienationis inqui- 
sitione rite instituenda. 
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INTELLIGENCE AND MISCELLANY. 


ENGLISH EQUITY IN AMERICA. 


It would be mere affectation in us, to pretend to be indifferent 
to the estimation, in which the works of our own countrymen are 
held by men of scientific and literary distinction in other coun- 
tries. We were much gratified, therefore, to see an elaborate 
review of Mr. Justice Story’s work on Equity Pleading, in the 
(London) Law Magazine for May last, under the title of English 
Equity in America. The writer, who, from the signature, and 
certain internal evidence, we conjecture to be Mr. Calvert, author 
of a treatise on Parties to Suits in Equity, pronounces a favora- 
ble and complimentary judgment upon the work. The following 
extract, which, however, relates quite as much to the subject of 
the title of the review as to the book reviewed, will be read with 
interest. 


“ When we found that a lawyer, distinguished by these cele- 
brated publications, had written commentaries upon the pleadings 
and practice of courts of equity in England and America, our 
curiosity was excited to see how far our English doctrines are in 
harmony with those of the writer himself, and of the courts of 
which he is a distinguished ornament. That there should be a 
difference upon essential principles, we did not expect. But we 
have certainly been much surprised to find, that all our doctrines, 
with, we believe, scarcely any exceptions, are approved of and 
adopted in daily practice in the American courts of equity. A 
half century has elapsed since the two countries were separated. 
During that period the courts of America have been wholly inde- 
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pendent of the courts of England. American advocates have 
been allowed to argue, and judges to decide, without any other 
deference to the decisions and principles of the English courts, 
than that which good sense and pure morality will always retain 
over enlightened and correct understandings. Yet we find that 
the sway of our equitable principles is as firmly established in 
American courts, as if they still owed allegiance to the house of 
lords, as to the supreme court of appeal. This result appears 
to us to be most satisfactory ; a result, in which this country may 
find abundant cause for self-congratulation. We may add, in 
justice to great men now departed, that such coincidence of opin- 
ion, such approbation of lawyers, of men of property, of men 
engaged in business, in all the intricate relations which arise out 
of the possession and transfer of property, and compelled by 
their own interests and labors to observe the consequences to 
which legal and equitable principles have led, of men, too, who 
have the power of changing laws which they deem erroneous, as 
well as that of confirming them when found to be correct, may 
teach this country how large a tribute is due to the memory of 
many of her chancellors, of such lawyers as lords Nottingham 
and Macclesfield, who sowed the seeds of our equitable jurispru- 
dence, and lords Hardwicke and Eldon, who have successively 
added their exertions in bringing the harvest to maturity. The 
dynasty of Napoleon has passed away, but his code, in fulfilment 
of his prophecy, still asserts for his memory abundant claims 
upon the gratitude of France: and now that England has lost 
political dominion over her colony, she still maintains with every 
judgment that issues from her courts a judicial authority over her 
independent ally. 

* The cases quoted by Mr. Justice Story in support of his opin- 
ions are English cases, in the proportion of full twenty to one. 
We search in vain for fresh lights thrown by American judges 
upon our equitable doctrines. Those judges have followed in our 
traces with scrupulous care; nor does the work before us men- 
tion any departments of the. science, in which they have intro- 
duced alterations or essential improvements. We confess, that 








234 Intelligence and Miscellany. [Oct. 


we did not wish to find the homage to English authority carried 
to so great an extent. It would have given us far greater pleas- 
ure to have been informed of some decisions, in which more 
original views had been taken, and in which our commentator had 
relied with greater confidence upon the decisions of American 
courts.” 


In the following remarks, the reviewer comments upon Mr. 
Justice Story’s criticism of the rule laid down by the former, (if 
we are right in our conjecture that the writer is Mr. Calvert) in 
his work on Parties to suits in Equity. Both the rule and the 
exposition of it are well worthy the attention of the equity law- 
yer. 


“There is no part of the commentaries which is more care- 
fully labored than the chapter on the proper parties to bills. 
We advert to it the more attentively because we venture to 
think that our author has dissented, without good reason, from a 
criticism upon the general rule concerning parties, which has 
been offered in a modern publication. ‘In a recent work,’ (Cal- 
vert on Parties to Suits in Equity) it is remarked in a note, 
‘which came to my hands since this whole chapter on parties 
was written, it is stated that the true rule is, that all persons hav- 
ing an interest in the object of the suit, not all parties having an 
interest in the subject of the suit, ought to be made parties. 
Whether this criticism on the language of the authorities and of 
the elementary writers is well or ill founded, it does not seem 
necessary here to consider, as I am not aware that it removes a 
single difficulty or doubt in examining the subject of parties.’ It 
is obvious that there is a distinction between the ideas conveyed 
by the two words. ‘The prayer contains the object; the stating 
and charging part, the subject of suit. In one bill a trust is 
stated, and execution of it is prayed; in another the same trust is 
stated, with a prayer that the trust fund may be reduced into pos- 
session. These bills are identical in the subject of suit, namely, 
the trust. They differ in the object, as one is the execution of 
he trust and the other is not. The cestuis que trust are necessary 
parties in the former, but not in the latter. Again, two bills con- 
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tain the same statement of the same mortgage, the one praying a 
sale, the other a foreclosure. In the former the personal as well 
as the real representative of the deceased mortgagor is to be @ 
party, in the other the real representative alone. 

** But it may fairly be said, that the vagueness introduced into 
the rule by the use of the word subject is much greater than it 
would appear to be from the consideration of these cases. ‘Two 
bills may be filed with reference to the same landed estate, the 
one praying specific performance of a contract for sale, the other 
praying a partition. ‘There is certainly no abuse of language in 
applying the word subject to the estate. Yet no reasoning is 
necessary to show that these two suits will altogether differ from 
one another in respect of the persons to be made defendants. 
These doubts disappear at once, if the word ‘ object’ is substituted 
in the general rule for the word ‘ subject.” We have mentioned 
these instances as being of the most common occurrence. ‘They 
appear to be sufficient to show that the distinction has not been 
suggested without adequate reason. In truth, the distinction is 
one of vital importance. A pleader’s mind must for ever dwell 
on his decree—on the position which he is to occupy at the hear- 
ing for further directions, on the relief to be then obtained, and 
the mode in which the several interests of the several parties are 
then to be dealt with. What difference is there between a bill 
for relief and a bill for discovery? Simply the object of the 
suit. ‘The two bills may contain the same statements of the sub- 
ject. ‘They differ in the prayer, that is, in the statement of the 
object. Corresponding with that difference there is also a differ- 
ence in the requisite parties. 

** In examining a few passages of the work before us, it will, 
we think, appear, that our author has fallen into one or two errors 
by overlooking this very distinction, and that he actually adopts 
it when he desires to be precise. For instance, he observes, ‘ In- 
deed it may be laid down as a general rule, that where any per- 
sons are made trustees for the payment of debts and legacies, 
they may sustain a suit either as plaintiffs or as defendants, with- 
out bringing before the court the creditors and legatees for whom 
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they are trustees, which, in many cases, would be impossible. 
And the rights of the creditors or legatees will be bound by the 
decision of the court, when fairly obtained against the trustees. 
In such cases, the trustees, like executors, are supposed to repre- 
sent the interests of all persons, creditors or legatees.’ In 
support of this passage, our author quotes an American authority 
and certain passages in lord Redesdale’s treatise on pleading. 
We regret that we have not the power of referring to the report 
of the American case. The passage in lord Redesdale’s work 
is founded upon cases in which a principle is avowed quite dis- 
tinct from representation, and from any consideration of the 
number of the persons interested. Thus in Franco v. Franco, 
one of the cases quoted, lord Rosslyn says, speaking of Hamme 
v. Stevens, ‘ That was a suit for the execution of a trust. This 
is no bill for the execution of a trust.’ The distinction then which 
his lordship took was founded upon the object of the suit, which 
was in the one case an execution of a trust,and rendered it 
necessary to bring the cestuis que trust before the court, in the 
other it was merely to reinvest a fund which had been improperly 
disposed of, and could be accomplished in their absence. 

** The following sentence contains another instance of an incor- 
rect expression, which may be attributed to the adoption of some 
other guide than the object of the suit as the test of the necessary 
parties. —‘ In the next place, the frame of the particular bill 
may also furnish a ground to dispense with persons who should 
otherwise be made parties. ‘Thus, for example, if a bill is framed 
for a general account of a trust fund in the hands of trustees, all 
of them should be made parties. But if the bill is so framed as 
only to seek an account of so much of the trust fund as has 
come to the hands of a particular trustee, he alone is a necessary 
party.” There is a doubt, whether after the recent decision of 
Munch v. Cockerell, (8 Sim. 237,) it would be safe to act upon the 
case of Selyard v. Harris, from which the doctrine contained 
in this passage is taken; but if it is assumed to be law, the case 
is not one of dispensation of parties—that is, no persons required 
by the frame of the suit to be parties were omitted. The case 
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was simply one, in which the prayer was so worded as not to 
make certain persons necessary parties, in which the object of 
the suit required for its fulfilment only the representatives of 
Harris, a deceased trustee ; and as it did not affect his co-trustees, 
did not render their presence necessary. If this case is compared 
with a real case of dispensation, the distinction is immediately 
apparent. ‘So a person who is a mere nominal or formal party 
may sometimes be dispensed with, although if he were joined in 
the suit there would be no ground for exemption on his part.’ 

** We will now offer a few of the instances in which Mr. Jus- 
tice Story, desirous of being perfectly correct, adopts the word 
object, or a word equivalent in meaning to the word object, as a 
test to necessary parties. Where a person required to be an ac- 
tive party was abroad, the expression used is, ‘the objection 
was held fatal to the entire object of the suit.” Again, as to 
making numerous bodies of persons parties, it is said, that they 
must be made parties, ‘if the object of the bill was to dissolve 
the company, or to subvert its articles.” Mr. Chancellor Kent is 
said to have proceeded ‘upon the ground of a community of 
interests in the common objects of a bill.’ 

‘“‘'The whole passage, in which is discussed that privity between 
persons which enables one to sue the other, is founded upon the 
very distinction which we have been supporting. ‘ Another ob- 
jection which may be taken by demurrer to the substance of the 
bill is, that though the plaintiff has an interest in the subject-mat- 
ter of the suit, and a title to institute a suit concerning it, yet he 
has no right to call upon the defendant to answer his demand.’ 
Other expressions are frequently used, conveying the same idea, 
as ‘interest to be affected by the decree,’ ‘interests bound by 
the decree,’ ‘a common interest centering in the point in issue 
in the cause.’ Precisely upon the same principle, discovery 
which is material is said to be that ‘ which is material to the 
relief prayed.’ And new matter fit to be introduced by bill of 
review must be new matter to prove what was before in issue, 
and not to prove a title not before in issue. We hope that with 
these quotations and remarks we may be considered to have es- 
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tablished the distinction, which we have ventured to discuss, 
The pleader’s attention cannot be too firmly fixed upon the ob- 
ge, every tittle of 


5 


ject of the suit. Every statement and char 
evidence, should be as carefully adapted to the attainment of that 
object, as the selection of parties, the frame of the prayer, or the 
minutes of the decree. Inattention to this point in the pleadings 
will be even more prejudicial to the cause, than a rambling and 
discursive argument in open court; for it will prevent the record 
from containing that kind of statement, upon which the relief, 
really desired and due perhaps upon the merits, can [alone] be in- 
troduced into the decree.” 


The reviewer thus concludes his notice : 


** We here close our remarks upon the work before us. We 
have not found in it any new doctrines, nor have we observed 
any passages in which the author has extended his reflections 
beyond the limit which had been reached by preceding authors. 
The merits, on which we found our recommendation of the work, 
are the admirable arrangement of matter, the clear statement of 
the cases which are quoted, and the lucid and forcible manner in 
which their bearing upon the several doctrines is illustrated. 
These are merits of no ordinary advantage to the practical law- 
yer, and of inestimable benefit to the student. The former 
might have received more instruction, if he could have met with 


some new speculative reasoning 


g, upon the decisions which may 


be made upon new points likely to arise. But the duty of the 
latter is to confine his labors, for the present, to the law as it is. 
With that law, he must make himself acquainted, and we doubt 
whether he will find it in a form more accessible or more easy 
of acquisition than in the commentaries before us.” 


FOURTH REPORT OF THE ENGLISH COMMISSIONERS ON CRIMINAL LAW. 
We have not yet seen this report. The following account of 
it is taken from the Monthly Law Magazine, for June last. 
“ The original commission, issued by his late majesty in refer- 


ence to the criminal law, authorized the commissioners to ‘ di- 
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gest into one statute all the statutes and enactments touching 
crimes, and the trial and punishment thereof, and also to digest 
into one other statute all the provisions of the common or un- 
written law, touching the same,’ and directed them further to 
‘inquire and report how far it might be expedient to combine 
both those statutes into one body of the criminal law; and gen- 
erally to inquire and report how far it might be expedient to con- 
solidate the other branches of the existing statute law, or any of 
them.” The commissioners, having by their first report sub- 
mitted that it would be expedient to combine the two statutes 
into one body of the criminal law, were subsequently directed to 
‘proceed to frame a detailed report, containing the plan they 
proposed to adopt in the consolidation of the statutes; and also 
to proceed in forming a digest of the criminal law, as well writ- 
ten as unwritten, into one statute, with such partial alterations 
as might be considered by them to be necessary or expedient for 
more simply and completely defining crimes and punishments, 
and for the more effectual administration of criminal justice.’ 
A report was accordingly presented, whereby the commissioners 
detailed the plan they proposed to adopt, for the consolidation of 
the general statute law: and having been subsequently desired 
to communicate, at an early period, the result of their inquiries 
respecting the defence of prisoners by counsel, and capital pun- 
ishments, they presented a special report on those subjects. In 
consequence of suggestions contained in the last mentioned re- 
port, the commissioners were directed to consider what ought to 
be the principal heads of a bill on the subject of capital punish- 
ments ; and also whether it would be advisable to make any dis- 
tinction in the mode of trial, between adult and juvenile offenders, 
and, if not, whether any class of offenders could be made the 
subject of a more summary proceeding than trial by jury ; and 
to furnish an early and separate report thereon.’ The commis- 
sioners accordingly presented a report on the subject of juvenile 
offenders, and prepared the heads of a bill for the mitigation of 
capital punishment, which formed the foundation of the several 
enactments relating to criminal law passed in the commencement 
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of her present Majesty’s reign. The original commission having 
terminated with the reign of William the fourth, a new commis- 
sion conceived on terms similar to the former was issued by her 
present Majesty, under which the commissioners have proceeded 
in the composition of a digest of the written and unwritten law 
relating to crimes. 

‘“* Having thus laid before the reader, an outline of the objects 
and history of the criminal law commission, we proceed at once 
to the present report. 

“The commissioners have here selected from the portion of 
the digest now in preparation, the crimes of ‘ homicide, malicious 
offences against the person, theft, robbery, extortion, false pre- 
tences, cheats, embezzlement, and malicious offences against pro- 
perty,—embracing, they say, by far the most difficult and 
important subjects,—and being separated, they add, with the least 
inconvenience from the rest of the undertaking. At the same 
time, they are persuaded that it will be impossible, from this par- 
tial execution of their labors, ‘to form any conclusive judgment 
respecting the practical utility of the digest.’ ‘The several 
parts of the system,’ they assure us, ‘are so dependent upon 
each other, and the boundaries of different crimes approach so 
nearly, that however carefully the outline may be drawn, neither 
the completeness of particular sections, nor their entire coherence 
or relative bearings, can be satisfactorily asserted, until the de- 
tails are filled up, and the whole scheme is accomplished.’ 

‘** The present report is distributed into :— 

“General remarks on the subject of penal legislation, and the 
difficulties by which it is attended : 

“Observations on the subject, as connected with the present 
state of the law of England: 

“ An explanation of the manner in which the difficulties occur- 
ring in the execution of the present commission have been met : 

“Portions of the digest, with prefatory remarks and notes de- 
signed for the purpose of further explanation.” 
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ANECDOTE OF CHIEF-JUSTICE HOLT. 
[From the Legal Observer, for Feb. 18, 1837.] 


It is well known that our great luminary of common law, chief- 
justice Holt, was in his youth much addicted, Shakspeare like, 
to low company, and fond of all those vagrant scenes and poetical 
adventures, which it was the delight of that great master of the 
human mind, the bard of Avon, to encounter. It was one of these 
adventurous frolics, with a few more of the same stamp, that fur- 
nished the subject of a tale respecting his charm for the ague, 
which was inserted in the Legal Observer some time ago. It will 
be remembered, however, by those who have read the life of Holt, 
that shortly after this event—having, as it is somewhat quaintly 
expressed, *“‘ sown his wild oats”—reflection came, and with it 
conviction, followed by an immediate resolution to forsake the 
sorry companions of his scape-grace adventures with all their 
follies, to lead a new life, and betake himself with determined 
application to his studies. The result of all this, our country has 
witnessed. Would that his sage example had been followed by the 
like repentance and reformation on the part of his quondam asso- 
ciates! But alas! the following anecdote fully justifies our convic- 
tion to the contrary. Holt, some time after his elevation to the 
bench, was one day at an assize town, sitting in his judicial capa- 
city, trying criminal causes and misdemeanors. Among the num- 
ber of prisoners called to take their trial, there was one who 
particularly struck the judge’s attention, whether from his outward 
man or his name—or both—and no wonder, for, who should the 


culprit be but one of Holt’s quondam associates! ‘ Ah, Gilbert ! 





Gilbert!” exclaimed the kind-hearted judge.—* Sorry I am, and 
much it grieveth me, to behold you, after so many years, in this 
situation. Pray tell me, man, what has become of all our old 
companions in sin and iniquity—those graceless associates of our 
former days of riot, and chambering, and wantonness?” * Lord 
bless your honor’s reverence,” answered the culprit, with a some- 
what whimsical, though crest-fallen manner.—* Long life to your 
lordship’s worship! they are all of them hanged or transported, 
except your lordship and myself!” 
VOL. XXII.—NO. XLIII. 16 
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UNITED STATES. 


The Law of Nations, &c. From the French of M. de Vattel. 
Fifth American Edition, from a new edition, by Joseph Chitty, 
Esq., Barrister at Law. Philadelphia: T. & J. W. Johnson, 1839. 

A Treatise on the Law of Injunctions. By the Hon. Robert 
Henley Eden, of Lincoln’s Inn, Barrister at Law. Second Amer- 
ican from the last London edition: to which is [?] added copious 
notes, and references to all the decisions of the courts of the 
United States, and of the different states on this subject: By Jacob 
D. Wheeler, Esq., Counsellor at Law. New York: Published by 
Gould, Banks & Co., and by Wm. & A. Gould & Co., Albany, 
1839. 

An Analytical Abridgment of Kent’s Commentaries on American 
Law, with a full series of questions for examination, adapted both 
to the analysis, and to the original commentaries. By J. Eastman 
Johnson, Counsellor at Law. New York: Halsted & Voorhies. 
1839. 

Commentaries on Equity Jurisprudence, as administered in 
England and America. By Joseph Story, L.L.D., Dane Professor 
of Law in Harvard University. Second edition. Revised, cor- 
rected, and enlarged. In two volumes. Boston: Charles C. 
Little & James Brown, 1839. 

Commentaries on the Law of Agency, as a branch of commer- 
cial and maritime jurisprudence, with occasional illustrations from 
the civil and foreign law. By Joseph Story, L.L.D. Dane, Profes- 
sor of Law in Harvard University. Boston: Charles C. Little and 
James Brown, 1839. 

A Treatise upon the Practice of the Court of Chancery, with 
an appendix of forms. By Murray Hoffman, Esq. In two vol- 
umes. Vol. II. New York: Halsted & Voorhies, 1839. 

Reports of Cases adjudged in the Supreme Court of Pennsylva- 
nia, in the Eastern District. By Thomas J. Wharton. Vol. IV. 
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Containing the cases decided at December Term, 1838, and March 
Term, 1839. Philadelphia: T. & J. W. Johnson, 1839. 

Reports of Cases argued and determined in the Supreme Court 
of Judicature and in the court for the correction of errors of the 
state of New York. By John EL. Wendell, Counsellor at Law. 
Vol. XIX. Albany, &c. 1839. 

Reports of Cases argued and adjudged in the Supreme Court of 
the United States, January term, 1839. By Richard Peters, 
Counsellor at Law. Vol. XIII. Philadelphia : Thomas, Cowperth- 
wait & Co, 1839. 

The Jurist: or Law and Equity Reporter, containing full Re- 
ports of all the cases argued and determined in the several courts 
of Law and Equity, in England, during the year 1839, Nos. 1 
and 2. New York: Halsted & Voorhies, 1839. 

Reports of cases argued and determined in the Court of Ap- 
peals of Maryland. By Richard W. Gill, clerk of the court of 
Appeals, and John Johnson, Attorney at Law. Vol. VIII. Con- 
taining cases in 1836-7, Baltimore: 1839. 


GERMANY. 


Agrar-Gesetze, die, des Preussischen Staats [ The Land- Laws 
of Prussia|, nebst Erginzungen und Erlauterungen zusammen- 
gestellt von J. Koch. Breslau, Aderholz. 

Bayer, Theorie des Civilprocesses. [Theory of Civil Proce- 
dure.| 6e Aufl. Minchen, Bayer. 

Boor, Dr. C. de, Ueber das Attische Intestat-Erbrecht und 
einige andere Gegenstande des Att. Rechte und Processes. [On 
the Attic law of intestate succession, and some other objects of 
Attic law and process.| Hamburg, Perthes-Besser & Mauke. 

Bruns, Dr. G., quid conferant Vaticana fragmenta ad melius 
cognoscendum jus Romanum. ‘Tubinge, Laupp. 

Civilgesetzbuch, das franzosische, und Handelsrecht, erlautert 
aus Urtheilen der franzOsischen Gerichtshofe, &c. [The French 
civil code and commercial law, explained by the decisions of the 
courts, &c.] Nach Code Civil etc. par J. B. Sirey et L. M. de 
Villeneuve. Fur das Gr. Herzogthum Baden, bearbeitet von W. 
Thilo. Car\lsruhe, Muller. 

Entscheidungen des K. Geh. Ober-Tribunals. [ Decisions of the 
royal privy upper tribunal], herausgeg. von Dr, A. H. Simon und 
H. L. v. Strampf. 3r Bd. Berlin, Dammler. 

Goschen J. F. L., Vorlesungen tber das gemeine Civilrecht. 
[ Lectures on the common civil law.| Aus dessen hinterlassenen 
Papieren. Herausgeg. von Dr. Alb. Errleben. 1r Bd. Gottingen, 
Vandenhock und Ruprecht. 
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Grindler, Prof., Polemik des Germanischen Rechts, Land-und 
Lehnrechts (jus controversum german. privatum et feudale.) Nach 
Mittermaier’s und Bohmer’s Systemen bearb. 4r. Thi. Leipzig, 
Reimann. 


Hasse J. Ch., die Culpa des Romischen Rechts. [The culpa of 


the Roman law}. Eine civilist. Abhandlung. 2e Ausg. von Prof. 
Dr. A. Bethman Hollweg. Bonn, Marcus. 

ch this title, the Gerinan jurists treat of what we denominate the law 
of bailments.] 

Henke, Ed., Handbuch des Criminalrechts und der Criminal- 
politik. [Manual of criminal.law and politics.] Berlin, Nicolai. 

Hepp, Prof. Dr. Fd. C. Th., die Zurechnung auf dem Gebiete 
des Civilrechts, insbesondere die Lehre von den Unglicksfiallen. 
[ Imputability in the department of civil law, and in particular the 
doctrine of accident. | 

Hesse, Chr. A., die Cautio damni infecti, nach Romischen Prin- 
zipien, und in ihrer heutigen Anwendung und Anwendbarkeit 
dargestellt. [ The cautio damni infecti, according to the principles 
of the Roman law, and as applied and applicable at the present 
day. | 2e Aufl. Leipzig, Gothe. 

Hoffmann, Dr. E., die Lehre von den Servituten, nach Rom. 
Rechte. [ The doctrine of servitudes according to the Roman law. | 
Ir Bd. Darmstadt, Heil. 

Kappler, Fr., Handbuch der Literatur des Criminal-rechts und 
dessen philosoph. und medizin. Hulfswissenschaften. [Manual 
of the literature of criminal law and its kindred philosophical and 
medical sciences. | 

Katienhorn, L. D., uber freiwillige Erstreckung der Gerichts- 
barkeit. [On the voluntary extension of jurisdiction.| Luneburg, 
rerold und Wahlstab. 

Kostlin, Chr. R., die Lehre von Mord und Todtschlag, einer 
histor-philosoph. Kritik unterworfen. [ The doctrine of murder and 
homicide subjected to a historical and philosophical criticism. | 
Ir. Thi. Ideen des Romischen Recht. Stuttgard, Metzler. 

Luden, Dr. K., das Retentionsrecht. [The right of retention. ] 
Leipzig, Voss. 

[The right of retention is equivalent to the lien of the English common law. ] 

Mittermaier, Prof. Dr. C. J. A., der gemeine deutsche birger- 
liche Prozess im Vergleich mit dem Preuss. und franzésisch. 
Civilverfahren. Ir Beitrag. Se Aufl. Bonn, Marcus. 

See page 38s. 

Mohl, Dr. Arn., Ueber das Geschwornengericht. [On the jury 
court.| Heidelberg, Groos. 

Ordolf, Dr. H. L., Bemerkungen zur Lehre vom animus pos- 
sidendi. [Remarks on the doctrine of the animus possidendi. } 
Minchen, Lindauer. 
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Rosshirt, K. F'z., Geschichte und System des deutschen Straf- 
rechts. [/istory and system of the German criminal law.| lr 
Thi. Allgemeine Rechtsgeschichte. Stuttgart, Schweizerbart. 

Sammlung interessanter Aufsétze aus dem Gebiete des gemeinen 
Rechts. [Collection of interesting articles in the department of the 
common law.| 1r Band. Braunschweig, Leibrock. 

Savigny, F. C. v., der 10 Mai 1788, Beitrag zur Geschichte 
der Rechtswissenschaft. [Contribution to the history of jurispru- 
dence|. Berlin, Nicolai. 

Scheurl, Dr. Ch. G. Ad. v., vom Nexum. Ein Beitrag zur 
Geschichte des Romischen Rechts [On the Nexus. A contribu- 
tion to the history of Roman law.| Erlangen, Blasing. 

Schmidt, Dr. Th. A. Lud., Ueber das possessorische Klage- 
recht des jurist. Besitzers gegen seinen Reprasentanten. [On the 
possessory action of the legal possessor against his representative |. 
Giessen, Ferder. 

Schneider, Dr. Rob., Index omnium rerum et sententiorum 
que in corpore juris Justinianei continentur, verborum ordine ob- 
servato. Vol. |. fasc. 2. Lipsiew, Focke. 

Schréter, L., Handbuch des gesammten materiallen und for- 
mellen gemeinen Rechtes, mit den wichtigsten Gegensatzen der 
Preuss. Gesetzgebung. | Manual of common German law, compared 
with the Prussian.| Berlin, Jonas. 

Tigerstrém, Prof. Dr. F’. W.v., die innere Geschichte des 
Roémischen Rechts. [The internal history of the Roman law]. 
Berlin, Reimer. 

Zeitschrift fir geschichtliche Rechtswissenschaft [Journal of 
historical jurisprudence| herausgeg. von F’. C. v. Savigny, C. 
FE’. Eichhorn, u. Cl. A. C. Klenze. Bd. 1X. Heft. 3. Berlin, 
Nicolai. 

Vangerow, Prof. Dr. K. Ad. v., Leitfaden zu Pandecten-vorle- 
sungen. | Outlines to lectures on the Pandects.| 1r Band. Marburg, 
Elwert. 


FRANCE. 


Sur application du systéme penitentiare aux maisons d’arrét 
[ On the application of the penitentiary system to houses of deten- 
tion] par M. Mallay. Clermont, Ferrand. ; 

Traite d’expropriation pour cause d’utilité publique, suivi de la 
legislation complete, d’un formulaire et du tarif des actes en cette 
matiere | Treatise on expropriation for the public convenience and 
necessity|, par M. M. de Caudeveine et Thery. Paris, Guyot et 
Scribe. 

Le droit des gens, ou principes de la loi naturelle appliquées a 
la conduite et aux affaires des nations et des souverains [ The law 
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of nations, or principles of natural law applied to the conduct and 
affairs of nations and of sovereigns], par M. de Vaitel, avec des 
additions. 2 vols. Paris, Rey et Gravier. 

Commentaire sur les lois de la presse et des autres moyens 
de publications [Commentary on the laws of the press and other 
means of publication], par M. Adolphe de Grattier. T. 1. et IL 
Paris, Videcoq, Hingray. 

Discours, plaidoyers, et memoires [ Discourses, pleadings and 
memoirs| de M. L. F. Bounel. 2 vols. Paris. Warée aine. 

Code maritime, ou lois de la marine marchande, administratives, 
de commerce, civiles et penales [ Maritime code or the laws relat- 
ing to merchant ships, &c.], by M. A. Beaussant. 2 vols. Paris, 
Legrand. 

Cours de legislation penale comparée [ Course of comparative 
penal law.| Par M. Ortolan. Paris, Joubert. 

Melanges de droit public et de haute politique [ Miscellanies of 
public law and of high politics], by M. Ch. de Haller, auteur de 
la restauration de la science politique. 1 vol, 

Commentaire analytique de la loi du 6 Juin, 1838, sur les fail- 
lites et banqueroutes. [Analytical commentary on the law of June 
6, 1838, concerning tinsolvents and bankrupts.| Par M. Lainné. 
Paris. 

Traité des referées en France, tout en matiére civile qu’en 
matiére de commerce, par M. Bilhard. Paris, Videcoq. 

Des lettres de change et des effets de commerce en general. 
[On bills of exchange and commercial paper in general], par M. 
L. Nouguier. ‘T. 1. Hingray. 

Code municipal annoté. [Municipal code with notes.| Par 
MM. Leber et Puibusque. lre et 2e livr. Paris, Dupont. 

Corps de législation d’un intéret general, et de la jurisprudence 
francaise. [ Body of law of general interest and of French juris- 
prudence.| Par une societé de jurisconsultes et de magistrats. 
lre partie. Paris, Renard. 

Corps des lois commerciales, ou recueil complet des lois et 
reglements generaux, &c., sur le commerce intérieur et maritime 
de la France. [Body of commercial laws, or complete collection 
of laws, regulations, §c., relating to the internal and maritime 
commerce of France.] Par M. Rouen, continué par M. Vincent. 
3 Vols. Paris, Videcoq. 

Le Droit civil francois, par M. Toullier ; continuation par. M. 
Duvergier. T. XX. Titre der contrat de societe. [The French 
eivil law by Toullier, continued by Duvergier. Title, Contract of 
Partnership.| Paris, Renouard. 
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ENGLAND. 


A Treatise on the Construction of Limitations in which the words 
** Issue” and ** Child” occur, &c. By John V. Prior, Barrister 
at Law. 

A Report of an appeal to the lord bishop of Winchester, visiter 
of the two Saint Mary Winton Colleges, promoted by William 
Augustus Hare, fellow, &c, against the election to the vacant 
scholarships at Winchester and New College in 1829, argued in 
October and November, 1831. By Joseph Phillimore, D. C. L. 

A Report of Cases determined on the crown side on the northern 
circuit, commencing with the spring circuit of 1834, and ending 
with the summer circuit of 1838; with a few cases of earlier 
date, also a table of cases and an index. By Sir Gregory A. 
Lewin. Barrister at Law. Vol. II. 

A Practical treatise on Sheriff Law, &c. By George Atkinson, 
special pleader. 

The articled clerk’s assistant, or guide to the examination, &c. 
By William Gardner. 

srief ‘Treatises on the Law of Gaming, horseracing and wagers, 
&c. By Frederick Edwards, Barrister at Law. 

The rights of persons, according to the text of Blackstone, in- 
corporating the alterations down to the present time. By James 
Stewart, Barrister at Law, M. P. 

Impey’s General Stamp Act, &c. Fourth edition. 

A complete collection of the statutes, and rules and orders of 
court, relating to attorneys, solicitors and agents from the earliest 
to the present time ; with practical notes and forms. By Robert 
Maugham. 

The whole town and country practice of the court for relief of 
insolvent debtors, with full instructions to creditors, &c. By 
By Robert Allen, Barrister at Law. 

The Conveyancer’s Assistant. By George Crabb, Barrister at 
Law. 2 volumes. 

On the present unsettled condition of the law and its adminis- 
tration. By John Miller. 


IN PRESS OR PREPARING FOR PUBLICATION, 
By Messrs. Charles C. Little and James Brown, Boston. 
A Treatise on the Law of Insurance. By Willard Phillips. 


2 vols. 8vo. Second edition. 

A Treatise on the Rights and Duties of Merchant Seamen, ac- 
cording to the British, the American, and the Foreign Law: with 
a supplementary chapter on the Interest and Distribution of Prize, 
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on board private and public ships of law. By George T. Curtis, 
of the Boston Bar. 

The American Conveyancer: by a member of the Boston Bar. 

[See the last number of the American Jurist, p. 501.] 

Digest of the Massachusetts and Pickering’s Reports, including 
vol. 16, of the latter. By J. C. Perkins and A. H. Ward; coun- 
sellors at law. 

New editions of Henry Blackstone’s, Shower’s, Lord Raymond’s, 
Burrow’s, and Strange’s Reports. 

Manual of Political Ethics. Part Il. By Francis Lieber. 


By Messrs. T. § J. W. Johnson, Philadelphia. 


A Law Dictionary, adapted to the Constitution and Laws of the 
United States of America, and of the several States of the Ameri- 


can Union, with references to the Civil and other Systems of 


Foreign Law. By John Bouvier. 


[See the last number of the American Jurist, p. 502.] 
By Hilliard, Gray §& Co. Boston.—In Press. 


A Digest of the Decisions of the American Courts of Law and 


Admiralty. By Theron Metcalf and J. C. Perkins. 


[See our last number, p. 502.] 


TEXAS. 


The Laws of this new republic have been published, under the 
following titles : 

Laws of the Republic of Texas, in two volumes. Printed by 
order of the Secretary of State. Houston: Printed at the office 
of the Telegraph, 1838. 


Laws of the Republic of Texas, passed at the first session of 


the third congress. In one volume. Houston: Telegraph Power 
Press, 1839. 

[The first of these volumes contains also the declaration of Texan Independ- 
ence, and the constitution of the republic. We hope to be able to notice the 
laws of Texas in our next number.] 














